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The Middlesex District Attorney’s Office and the Massachusetts State Police assigned to 

the Middlesex District Attorney’s Office have conducted an investigation into the facts and 

circumstances of a police-involved fatality that occurred on January 5, 2011, at 26 Fountain 

Street in Framingham.  The Middlesex District Attorney’s Office, per protocol and pursuant to 

statute, conducted an investigation in order to determine whether the discharge of Framingham 

Police Officer Paul Duncan’s department issued firearm in this matter amounted to criminal 

conduct under our laws, and if so, whether the surrounding circumstances and evidence 

amounted to prosecutable criminal conduct. 

 

The investigation included a thorough review of all interviews conducted (including 

witnesses at the scene, Framingham police officers, and emergency medical personnel), ballistics 

and crime scene forensic reports, radio transmissions and 911 calls, police reports, witness 

statements, photographs of the scene, and medical examiner information.  Our investigation has 

revealed the following relevant facts on which we base our findings and conclusions. 

 

In December of 2010 and early January of 2011, members of the Framingham Police 

Narcotics Unit obtained information regarding the illegal distribution of crack cocaine from and 

in the vicinity of 26 Fountain Street in Framingham. A confidential source informed members of 

the narcotics unit that a young male was distributing crack cocaine from that location. The 

informant also stated that the young man was frequently in the company of a male with a tattoo 

on his face. That male with the tattoo on his face was later identified as Joseph Bushfan, who has 

subsequently been charged with a drug distribution violation occurring in or near a school zone, 

possession of cocaine with intent to distribute, and conspiracy to violate the drug laws.  

 

During the same time frame, Framingham narcotics officers also obtained information 

from a second confidential source.  The second confidential informant informed the narcotics 

unit that it possessed information that the same young male was also involved in the illegal drug 

distribution activity from 26 Fountain Street in Framingham.  Based on this information, 

narcotics officers obtained a search warrant for 26 Fountain Street.  

  



In the two weeks leading up to the application for the search warrant, narcotics officers 

utilized a confidential informant in order to conduct three controlled buys from 26 Fountain 

Street, to support the existing information regarding illegal drug activity.  During all three 

controlled buys, the confidential informant called one of two phone numbers provided by either 

Bushfan or the other young male suspect. During all three controlled buys, the informant ordered 

cocaine over the telephone from either Bushfan or the other young male suspect, travelled to the 

area of 26 Fountain Street, and then purchased cocaine directly from either Bushfan or the other 

young male suspect.  

 

 On January 4, 2011, in the hours before the search warrant was obtained and executed, 

Framingham Police detectives conducted surveillance of 26 Fountain Street, to further support 

and strengthen the existing evidence and probable cause, and observed what they believed to be 

at least five different hand to hand drug distribution transactions. 

 

Prior to the execution of the search warrant, in the interests of the safety of all involved, 

the Framingham Police Department made the decision to request the assistance of the 

Framingham SWAT team in executing the search warrant. According to investigators, the 

decision to utilize the SWAT team was based on a number of factors including, but not limited 

to: the violent criminal histories of Bushfan and the other young male suspect; the information 

that one of their targets (the young male suspect) was a member of a gang involved with 

narcotics, weapons and violent crime; information that the young male was a known associate of 

an individual involved in the 2009 shooting of Framingham Officer Phil Hurton; the possible 

existence of additional suspects inside the target location; the numerous people seen coming and 

going from the target apartment in the hours leading up to the execution of the search warrant; 

and the numerous “hand to hand” drug transactions observed in front of the target apartment in 

the hours leading up to the execution of the search warrant. 

 

Shortly after midnight, members of the Framingham Police Narcotics Unit and 

Framingham Police SWAT team proceeded to 26 Fountain Street.  Immediately prior to their 

arrival, surveillance officers who had been stationed outside the address observed Joseph 

Bushfan and two females exit the front door of 26 Fountain Street and walk south towards 

Waverly Street.  Detectives stopped and searched Bushfan and recovered eight individually 

wrapped packages of crack cocaine from Bushfan’s pocket.  Approximately $397 dollars was 

also recovered from Bushfan, as well as a cell phone that utilized the same number that the 

informant had called when ordering cocaine from Bushfan during the first controlled drug buy. 

Bushfan was placed under arrest and charged with possession of cocaine with intent to distribute 

as well as conspiracy to violate the drug laws, and a related school zone drug violation.   

  

As detectives were interacting with Bushfan, the SWAT team arrived at 26 Fountain 

Street and began carrying out the entry plan.  As the team approached the house, they 

encountered Norma Bushfan-Stamps outside in front of the premises.  While investigators 

interacted with Ms. Bushfan-Stamps, officers knocked and announced the presence of the 

Framingham Police and the existence of a search warrant. After knocking and announcing, the 

team was signaled to begin entry according to the pre-determined search warrant operational 

plan. 

  



Two Framingham Police officers made entry and arrived inside the kitchen, then spread 

out and scanned the room. They both observed movement and people on the other side of the 

kitchen, in the area of the hallway and in the back bedroom. Upon seeing this, one officer yelled 

“Framingham Police, search warrant, put your hands up.”  At that point, there was more 

movement behind the kitchen and at least one person moving in and out of the officers’ sight.  

Both officers then observed a large male come out of the back bedroom/bathroom area and stand 

on the hallway side of the threshold between the kitchen and the hallway/laundry area.  The 

male, later identified as the decedent Eurie Stamps, was ordered to lie on the floor in the 

hallway/laundry area just before the threshold to the kitchen. 

 

While Mr. Stamps was on the floor lying on his stomach with his hands up, an 

unidentified person was observed in the back bedroom area, not complying with the police 

orders to show hands.  At that point, fearing the person in the back room may have a weapon or 

could be a threat to their safety, officers stepped over Mr. Stamps and made their way to the back 

hallway where the bathroom and rear bedroom were located.  The person was later identified as 

Devon Talbert, who was subsequently charged with a drug violation occurring in or near a 

school zone, possession of cocaine with intent to distribute, and conspiracy to violate the drug 

laws.  As officers made their way over Mr. Stamps and down the tight cluttered hallway, the 

officers had to move numerous containers out of the way.  As the officers were making their way 

past Mr. Stamps and into the back hallway, Officer Paul Duncan, who was inside the kitchen, 

moved to position himself next to Mr. Stamps. 

 

Officer Duncan had made entry into the home through a hallway door and helped clear 

two rooms before entering the kitchen area.  As Officer Duncan approached the threshold 

between the hallway and the kitchen, Mr. Stamps was still lying on the floor on his stomach, 

with his head up and his hands moving. Officer Duncan then moved to within two feet of Mr. 

Stamps.  Officer Duncan, knowing that Mr. Stamps had not been checked for weapons, with two 

hands on his rifle, decided to move to the side of Mr. Stamps, and secure Mr. Stamps’ hands 

behind his back, and check him for weapons. 

  

As Officer Duncan moved to the right of Mr. Stamps, just past Mr. Stamps’ shoulders, he 

had to step to his left.  As he stepped to his left, he lost his balance, and began to fall over 

backwards. Officer Duncan realized that his right foot was off the floor and that the tactical 

equipment that he was wearing was making his movements very awkward.  While falling, 

Officer Duncan removed his left hand from his rifle, which was pointing down towards the 

ground, and put his left arm out to try and catch himself.  As he did so, he heard a shot and then 

his body made impact with the wall.  At that point, Officer Duncan, who was lying on the ground 

with his back against the wall, realized that he was practically on top of Mr. Stamps and that Mr. 

Stamps was bleeding.  Officer Duncan immediately started yelling “man down, man down.”  

Numerous SWAT members began calling for medics and alerting team members that there was a 

person down that needed medical attention.   Officer Duncan told another officer on scene within 

moments of the incident that he had stumbled and lost his balance while moving to get in a better 

position, and as he was falling, his gun fired.  

  

The Framingham SWAT team includes a Tactical Emergency Medical Support group of 

emergency medical technicians and firemen that travels with the team.  Upon word that someone 



was injured, the medical support team entered the apartment and began rendering aid to Mr. 

Stamps. The medical team assessed Mr. Stamps and realized he was suffering from an apparent 

gunshot wound.  Mr. Stamps was placed on a backboard and immediately transported by 

ambulance to Metrowest Medical Center, where he was later pronounced dead. 

  

Dr. Henry Nields from the Office of the Chief Medical Examiner (“OCME”) performed 

the autopsy on Mr. Stamps.  The cause and manner of death was determined to be homicide, 

resulting from a single fatal gun shot wound to the upper body area.  The word homicide is 

defined by the OCME as “the death of one person caused by the act of another.” 

 

Upon completion of this investigation and review of all available information and 

relevant evidence, the conclusion of this office is that the actions of Officer Duncan do not rise to 

the level of criminal conduct, and the shooting death of Eurie Stamps was an accident. This 

office applied all the relevant facts and evidence to the law of murder, voluntary manslaughter, 

involuntary manslaughter and reckless assault and battery by means of a dangerous weapon, as 

well as the law of accident.  After review of both the law and the facts, it is clear from the 

evidence that Officer Duncan did not possess the requisite intent or the necessary mental state 

required under the law, to support a criminal charge of murder or voluntary manslaughter.  

Additionally, under the law, the facts do not support a criminal charge that Officer Duncan 

intended to commit a battery upon Mr. Stamps, nor do they establish that Officer Duncan acted 

in a criminally reckless manner.  Therefore, the crimes of involuntary manslaughter by reckless 

conduct and reckless assault and battery by means of a dangerous weapon are also factually and 

legally unsupportable.  

  

Furthermore, under the law of accident, if there is any evidence that the conduct at issue 

may have been the result of an accident, the Commonwealth must prove beyond a reasonable 

doubt that what occurred was not an accident. The legal term accident is defined as an 

unexpected happening that occurs without intention or design on the actor’s part. It means a 

sudden, unexpected event that takes place without the actor’s intending it.  There is no evidence 

that Officer Duncan intended to pull the trigger of his rifle, no evidence that he possessed any 

desire or motivation to shoot Mr. Stamps, and no evidence that he was reckless or that he used 

excessive force to attempt to secure Mr. Stamps.  It is the conclusion of this office, based on the 

law and the findings of fact that are based on the evidence in this matter, that the shooting death 

of Mr. Eurie Stamps was an accident as defined by the law applicable to criminal prosecutions.  

As such, the facts of this matter and the applicable law do not support a criminal prosecution.   

  

Having made our determination under the law regarding accident, and the absence of 

criminal conduct on the part of Officer Duncan, we have, per the protocol of the Middlesex 

District Attorney’s Office, returned and referred this matter back to the Framingham Police 

Department so that they can perform whatever internal administrative review of the incident they 

deem appropriate.  
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FROM: ERIK P. GAGNON #2523, TROOPER 
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SUBJECT: Interview of: Norma F. Bushfan-Stamp 
 

 
 

1. On Wednesday, January 5, 2011, at approximately 0345 hours, Trooper Jeffrey 
Saunders and I interviewed Norma Bushfan-Stamps at a Framingham Police Department 
interview room. It was during this meeting, when Norma was advised that her husband Eurie 
Stamp (DOB: ) was shot and killed by a Framingham Police Officer during the 
execution of a search warrant at her residence. 

2. Detective Saunders and I asked Norma Bushfan-Stamp if she would be willing to 
provide a statement to us regarding the events that transpired during the execution of the search 
warrant from this past evening. Norma agreed and provided the following information: 
Norma said that she had just returned home from grocery shopping and was in the process of 
putting her groceries away. Norma said that her husband Eurie Stamp was in their bedroom, her 
son Joseph L. Bushfan (DOB: ), her nephew Devon Talbert and two young females 
were also at home and mostly in their son's bedroom. Norma said that at approximately 9:45 pm, 
she went to the front door to say something to her son Joseph whom was walking out the front 
door. Norma said that her son Joseph was exiting the house with his two female friends. Norma 
said that her nephew Devon was still in the house and believed to be in Joseph's room. Norma 
said that she was going to ask her son Joseph where he was going and where the dog was. Norma 
said while she was at the front door she noticed that the police were talking to her son Joseph and 
the two females down the street in front of the gas station. Norma also said that she was 
approached by armed police officers wearing fatigues at her front door and instructed to get 
down on the ground and then escorted to the gas station. Norma said that her husband Eurie and 
her nephew Devon were still in the house. Norma said moments later, she he~r~S~~~r~~ ~T~~,~ Yo~,i~~ 
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from the inside of her residence. Norma then recalled her nephew Devon being escorted out of 
the house and transported away by a Framingham Police Cruiser. Norma also recalled someone 
being taken out of her house by stretcher and driven away by ambulance. Norma said that she 
was then transported to the Framingham Police Department with the other two females by a 
police cruiser and brought to this interview room. 

Respectfully Submitted, 

Erik .Gagnon #2523 
Trooper, Massachusetts State Police 
Middlesex Detectives Unit 
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February 16, 2011 
Woburn, Massachusetts 
Case # 2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: ERIK P. GAGNON #2523, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: Interview o£  
 

 
 

1. On Wednesday, January 5, 2011, at approximately 0430 hours, Detective Darren 
Crawford of the Framingham Police Department and I interviewed  at a 
Framingham Police Department interview room.  was advised that we wanted to 
take a statement from her regarding the events that she witnessed during the execution of a 
Framingham Police search warrant at 26 Fountain Street, 1st Floor in Framingham. 

2.  advised Detective Crawford and I that she met Joe (identified as 
Joseph L. Bushfan -DOB: ) at some Framingham area parties,. did not know him 
well, hung out with him on 2 prior occasions and was just friends with him.  said earlier 
this evening, her friend  (DOB: ) was at  house. During this time, 

 &Joe began texting each other on their cellular phones.  said that  was looking 
to get money from Joe for cigarettes and to put money toward her cellular phone bill. At 
approximately 11 pm,  went to Joe's house at 26 Fountain Street in Framingham. 
While at Joe's house,  met another black male who was she believed was Joe's cousin 
(identified as Devon Talbert —DOB: ).  said that they were all mostly in Joe's 
bedroom (1St floor right, side) hanging out and were playing Joe's Xbox video game.  said 
that Joe's mom &dad were also home, in the kitchen and in the rear of the house. 
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3.  said that at approximately 12 am, she wanted to go home.  
said that Joe began walking  down the street and part of the way home.  
said that when they got to the gas station on Fountain Street the police approached & 
apprehended Joe. Joe was placed in handcuffs &searched. The police instructed for  & 

 to put their hands on a Framingham police cruiser where they were pat frisked. Joe was put 
into the rear seat of a police cruiser.  said that the police did a good job arresting Joseph. 

 said that it was during this time when the police entered Joe's residence.  said that 
they were outside for awhile. A short time later, Joe's mom was escorted down from the house to 
the gas station by police.  said that she then heard a loud boom and some glass breaking. A 
short time later,  said that a short time later,  Joe's mom and her were transported to 
the Framingham Police Department. 

4. After the detailed events about the execution of the search warrant,   
was asked about some background information regarding weapons &narcotics relative to Joseph 
Bushfan and the 26 Fountain Street in Framingham address.  said that prior to the incident, 
she was aware that Joe would smoke marijuana, but has never known Joe to carry a weapon. As 
a result of what she witnessed during this incident,  said that she now knows that Joe sells 
drugs.  said that she witnessed Joe being pat frisked and that the police found drugs on 
him.  now believes that Joe sells crack cocaine, along with marijuana.  said that Joe 
is known to have a lot of money and that's why  was texting him earlier.  now says 
that prior to the incident, Joe's mom was putting away groceries in the kitchen and that. she did 
not see- Joe's dad. The interview was ended at approximately 0516 hours. 

Respectfully Submitted, 

Erik P. Gagnon #252 
Trooper, Massachusetts State Police 
Middlesex Detectives Unit 
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February 16, 2011 
Woburn, Massachusetts 
Case # 2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: ERIK P. GAGNON #2523, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: Interview of:   
 

 
 

1. On Wednesday, January 5, 2011, at approximately 0545 hours, Detective Darren 
Crawford of the Framingham Police Department and I interviewed   at a Framingham 
Police Department interview room.   was advised that we wanted to take a statement 
from her regarding the events that she witnessed during the execution of a Framingham Police 
search warrant at 26 Fountain Street, 1St Floor in Framingham. 

2.   advised Detective Crawford and I that she met Joe (identifed as 
Joseph L. Bushfan -DOB: ) at Los Compadres, exchanged cellular phone numbers 
and would text each other.  said that they hung out on 2 prior occasions and were just 
friends.  said earlier this evening she was at her friend   house. During this 
time, she began texting Joe on her cellular phone.  said that she was looking to borrow 
money from Joe to buy cigarettes. Joe texted her back that he was not going to give  any 
money. At approximately 11 pm,  &  went to Joe's house at 26 Fountain Street in 
Framingham. When they got to Joe's house,  said that Joe's cousin (identified as Devon 
Talbert —DOB: ) and Joe's mom were also present.  said that they were all 
mostly in Joe's bedroom (1St floor right side) hanging out. While there,  said that they were 
listening to music, talking and that Joe gave her $30.  said that she also overheard Joe on 
the phone saying, "I'm gonna meet up with you nigga". When Joe hung up, he said that he was 
"gonna meet up with one of his nigga's. Joe said that he was going to meet him at the YMCA. 
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3. At this time,     and Joseph Bushfan all left Joe's house. It 
was believed that Joe was headed to the YMCA to meet someone, but would walk  & 

 part of the way to  Pine Street home address. As they began to walk, Joe agreed 
to buy cigarettes for  at the Store 24. When they got to the gas station on Fountain Street, 
they were approached by numerous police officers.  said that the police instructed her & 

 to put their hands on a police cruiser.  observed the police to put Joe on the ground 
and placed under arrest.  observed a SWAT truck and police officers in fatigues pull up and 
enter Joe's residence.  said that Joe became worried and asked her and  to check on 
his mom.  said that a short time later a police officer escorted Joe's mom to the gas station. 

 said while she was in front of the gas station and the police were inside of Joe's house, she 
did not hear anything out of the ordinary.  said that after the police were in Joe's house for a 
while she observed an ambulance pull up to the front of Joe's house. A short time later,  

 and Joe's mom were transported to the Framingham Police Department. 

4. After the detailed events about the execution of the search warrant,   
was asked about some background information regarding weapons &narcotics relative to Joseph 
Bushfan and the 26 Fountain Street in Framingham address.  said that prior to the incident, 
she was not completely aware that Joe was a drug dealer, but suspected that he was.  also 
said that she had never seen Joe carry a weapon.  said that several ofJoe's friends said that 
Joe had a lot of money.  said -when the police arrested Joe tonight, that he had a plastic bag 
containing smaller plastic bags containing cocaine on his person.  said she never saw Joe 
sell drugs and never saw any drugs at his house.  said that she was aware that Joe was 
friends with a guy that she knew as Country. Country had been arrested a year ago for shooting a 
Framingham Police Officer in the face. The interview ended at approximately 0640 hours. 

Respectfully Submitted, 

w 

V 

rik P. Gagnon #2523 
Trooper, Massachusetts State Police 
Middlesex Detectives Unit 
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February 16, 2011 
Woburn, Massachusetts 
Case # 2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: ERIK P. GAGNON #2523, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: Neighborhood Canvas of 26 Fountain Street in Framingham, MA 

1. On Wednesday, January 5, 2011, at approximately 0800 hours, myself, Trooper 
Jeffrey Saunders and other detectives from the Framingham Police Department conducted a 
neighborhood canvas of the 26 Fountain Street area in Framingham. During the canvas I made 
contact with the following persons: 

 (DOB: ) &  (DOB: ) at
Street in Framingham.   was at work during the canvas.   said that she 
was asleep during the incident and did not see or hear anything.  said that she woke up 
around 4:45 am and saw Framingham Police cruisers with their emergency lights on out front. 

  (DOB: ),   (DOB: ) and 
 (DOB: ) at  in Framingham. s said 

that he was the first to observe anything.  said that he was lying down when he heard a 
loud bang come from out front.  looked out a front window and noticed that numerous 
Framingham Police officers were in front of a house across the street.  said that he got 
his sister  in another room and told her that something was going on. They went to a front 
window and heard the police saying, "let us in" and "open the door". They also observed an 
ambulance pull up to the front of 26 Fountain Street and observe EMT's wheeling a person out 
of the house in a stretcher and into an ambulance. 

Respectfully Submitt 
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February 9, 2011 
Woburn, Massachusetts 
Case # 2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: ERIK P. GAGNON #2523, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: Autopsy of: Eurie Stamp 
 

 
 

1. On Thursday, January 6, 2011, at approximately 1000 hours, I attended that autopsy of 
Eurie Stamp at the Medical Examiners Office in Boston. Doctor Henry Nields performed the 
autopsy and determined that the victim's cause of death was a single gun shot wound to the head, 
neck and chest with injuries to the heart, lung and major blood vessels. Doctor Nields advised me 
that the projectile entered the victim's body through the left cheek, exited through the upper neck 
and re-entered the lower neck and clavicle area. The projectile fragmented in the clavicle, chest, 
heart, left lung, aorta and pulmonary artery. Doctor Nields also advised that there was evidence 
of stipling on the left side of the victim's face in the area of the entry wound. 

2. Trooper Steve Walsh from the Massachusetts State Police Firearms Identification Section 
was also present to take custody of any recovered fragments from the victim's body. Trooper 
Karrol Setalsingh from the Massachusetts State Police Crime Scene Services was also present 
and took numerous autopsy photographs. 

Respectfully Submitted, 

Eril~'P. Gagnon #2523 o` 
Trooper, Massachusetts State Police 
Middlesex Detectives Unit 
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February 22, 2011 
Woburn, Massachusetts 
Case # 2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: ERIK P. GAGNON #2523, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: Supplemental Report: Eurie Stamp 
of Autopsy:  

 
 

1. On Thursday, February 17, 2011, I spoke with Doctor Henry Nields of the Medical 
Examiners Office in Boston. Doctor Nields performed the autopsy of Eurie Stamp on January 6, 
2011 and determined that the victim's cause of death was from single gun shot wound and also 
advised that there was evidence of stipling on the left side of the victim's face in the area of the 
entry wound. On February 17th, Doctor Nields was asked if he could determine an approximate 
distance between the shooter and Eurie Stamp. Doctor Nields advised that the determination on 
the distance cannot be definitive, but it is unlikely to be beyond 36 inches. 

Respectfully Submitted, 
...~.--s 

E ' P. Gagnon #2523 
Trooper, Massachusetts State Police 
Middlesex Detectives Unit 
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January 13, 2011 
Woburn Massachusetts 
2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: FORSTER, EDWARD L., LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: NEIGHBORHOOD CANVASS REGARDING THE FATAL SHOOTING OF 
EURIE A. STAMPS IN FRAMINGHAM. 

1. On 1/5/11 at approximately 0330 hrs this officer and Deputy Chief Kenneth 
Ferguson of the Framingham Police Department interviewed: 

  
 

 
 

At his apartment. The following is a summary of the interview.  was home tonight and 
was in his room on his computer when he heard the police (Swat) say we have a warrant. He 
saw a flash from his window and heard a huge explosion. He also heard windows being 
smashed.  thinks this was around 12:30 pm. He is not exactly sure. The fire alarms were 
going off and there was smoke in the kitchen.  stayed were he was. 

2. This officer also interviewed: 

  
 

 
 

At his apartment.  was in his room sleeping when he heard a bang. He then heard a 
commotion with people yelling.  came out of his room and had conversation with  
Smoke started coming into apartment when he was in his room. 

~3ACfdUSE'k"1'S 3'!'ATE POd.ICE 
I~H O~ IPIVES'I'IGArT~l~E 3~IdVICE3 grAr~ ro[.tc~ ~ vE ware. ~[nba,~. J

cam$ a ~C 1 ~. ~l D — o c' 

~~/,~'~ .fix .~~,~ ~~~~~ ~~ ~,~',~ .~~ ~ -~ ---~~`~ 



3. This officer also interviewed: 

 
 

 
 

At his residence.  called 911 sometime around 1230-1 am. He remembers this being right 
before the television program "Law and Order". He heard huge banging and called 911. The 
Police were already there. When it quieted down he went downstairs. The police made  
lay down at gunpoint. He stayed on the ground for 7-10 minutes before the police allowed him 
to get up. 

4. This officer also interviewed: 

  
 

 
 

At her residence.  was home tonight and heard loud banging around lam. She thought 
the noises were coming from downstairs on the second floor.  roommate  went 
downstairs.  heard the fire alarm then she also went downstairs. When she went 
downstairs the police ordered her to stay where she was and not move. 

5. This officer interviewed: 

  
 

 
 

By telephone on 1/5/11.  was not home when the incident occurred. She left the house 
around 830pm and got home around Sam. She was unable to get in her apartment. She had been 
living there for one month. She knew a Joseph lived downstairs and didn't really talk to him. 
She would just say hi. She didn't see anything going on downstairs. She does remember the 
police cruisers coming there about 2-3 weeks ago. 

R pectful 

~y

ed, 
.---

Edward .Forster, Lt 
Massachusetts State Police 
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February 14, 2011 
Woburn Massachusetts 
2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: JEFFREY SAUNDERS, TROOPER 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: INTERVIEW OF JOSEPH BUSHFAN; FRAMINGHAM POLICE SHOOTING 
DEATH 

1. On Wednesday, January 5th, 2011 I along with Tpr Erik Gagnon and Lt Ed Forster 
responded to 26 Fountain St, Framingham for a report of an officer involved shooting resulting 
in the death of Eurie Stamps. The Framingham Police SWAT Team was assisting the 
Framingham Police Drug Unit in the execution of a drug warrant at that address. The target of 
that warrant was identified as the stepson of the decedent; 

Joseph Bushfan  
 

2. Bushfan was arrested by Framingham Police a short distance away from the 
premises for drug violations immediately prior to the execution of the warrant. After his arrest 
and during the execution of the warrant Stamps was shot and killed. At the Framingham Police 
Department Bushfan agreed to speak with Framingham Det. Darren Crawford and me. Bushfan 
was advised of Miranda rights at 0438 hours and after signing the Miranda form Bushfan agreed 
to have the conversation recorded. 

3. At 0503 hours after being informed of the death of Mr. Stamp, Bushfan requested 
the recorder be turned off and agreed to continue speaking with us without being recorded. 
Bushfan appeared to be visibly upset upon hearing of Stamps' death and stated the following: 
"How am I going to explain this to his (Stamps') kids? It's on me." I asked Bushfan if he was 
referring to the warrant and he stated "I understand the reasons for why they did the search 
warrant. I'm not going to speak to that anymore." 

__.._ ___.LL._.__._~___. 



4. Bushfan stated earlier in the evening he was at his home, 26 Fountain St, with his 
cousin, Devon Talbert, mother, Norma Bushfan-Stamps, and Eurie Stamps. He stated at one 
point his mother and Stamps were arguing about the dog pooping in their room. Two girls 
showed up at his house a little while later asking for cigarettes. Bushfan stated he didn't know 
their names. At one point Bushfan stated he was in his cousin's bedroom with the girls and his 
mother was in the front bedroom while Stamps was in the kitchen. He eventually left with the 
girls out the front door to get some cigarettes for one of them at the Gulf Station 

5. He walked up to the corner with the girls to the Gulf Gas Station and stated that 
was when he was arrested. Bushfan stated he was on the ground being handcuffed and heard 
over the police portable radios "Shots fired." He stated he was then put in the back of a cruiser. 
While in the back of the cruiser he stated he looked up the street to his house and saw his Stamps 
being taken out of the house on a stretcher and placed in to an ambulance. Bushfan stated he saw 
ambulance pull out of the parking lot of the Gulf Station. Bushfan stated he heard a uniformed 
officer nearby say "I think it was the two new guys." 

6. I asked Bushfan if he had any drugs on him when he was arrested and he stated "I 
had crack on me. only about five pieces." He further stated he and his cousin "dabbled in it to 
take care of our kids." I asked him if he meant selling it and he stated "Yes." Bushfan stated his 
cousin had a one year old son and he had a three year old daughter. 

7. Bushfan further stated he was worried about facing his stepfather's children. He 
stated he didn't want to go the funeral and face them. 

Respectfully submitted, 

'~ _ 
Tr oper Je frey A. Saunders #2924 
Massachusetts State Police 
Middlesex District Attorney's Office 
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January 21, 2011 
Woburn Massachusetts 
2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: PETER J. SENNOTT, SERGEANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: FRAMINGHAM POLICE DEPARTMENT INTERVIEWS 

On 01-07-11, this officer and DLT Thomas Sullivan interviewed the following 
members of the Framingham Police Department: 

Deputy Chief Craig Davis (OIC SWAT) 
Lt. Kevin Slattery (OIC Detective Unit) 
Sgt. Stuart (Team Leader SWAT) 
Sgt. Jorge Ruiz (Eve Shift Patrol Supervisor) 
Sgt. Robert Sibillo (SWAT member) 

Also present at the interviews representing Stuart, Ruiz, and Sibillo were Attorney's Michael 
Akerson and John Vigliotti of Reardon, Joyce &Akerson PC. Deputy Davis was represented by 
the Departments Attorney, and Lt Slattery did not wish representation. All officers provided 
detailed statements without objection as to the events that took place at 26 Fountain Street, 
Framingham on O 1-04-11. 

2. The statements were recorded with the consent of all officers involved; a CD of 
the interviews is attatched. 

Respectfully sub fitted, 
f ~v_" } Syr. ~~`~~`, 

Pete . Sennott 
Sergeant 
Massachusetts State Police 
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January 13, 2012 
Woburn Massachusetts 
2011-110-0005 

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

FROM: PETER J. SENNOTT, SERGEANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: RETURN OF WEAPONS 

1. On 01-12-12, this officer was advised by ADA John Verner that all weapons and 
ammunition in the possession of the SPDU-Middlesex concerning the fatal shooting of Eurie 
Stamps in Framingham could be returned to the Framingham Police Department. 

2. This officer returned two firearms (.40 Sig #UU635241 and Colt M-4 # A230821) 
and associated magazines and ammunition to Lt. Michael Hill at the Framingham Police 
Department. 

Respectfully submitted, 

~,°' 
Peter J. Sennott 
Sergeant 
Massachusetts State Police 

_ ._~.~ — --
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Custody Receipt 

On 01/12/2012 at 11:16 am the following items were transfered so that the current custody reads as follows; 
"Returned To Owner". This custody update was processed by Sergeant Peter Sennott. 

Please inital below if the items are to be 
Case #: 2011-110-0005 Transfered 

Item # Description Transfer 

01 .40 Sig w/ 3mags and 37 live. 
Serial #: UU635241 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~;,,8, 

02 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~,,,a, 

03 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~,,,a, 

04 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~;,,a, 

05 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~,,,a, 

06 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,,,;,,~, 

07 5.56 Colt M-4 with three magazines and 82 live cartridges. 
Serial #: A0230821 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII Item Notes: Dept #: ,~;,;a, 

Total # of Items Transfered: 7 
Comments: All items returned to Framingham Police Department per ADA Verner 

Sergeant Peter Sennott , '~~` 01/12/2012 - 11:16 am 
Released By Released To Date/Time 

When Transfering items pleasemplete this Chain of Custody section below and return this form to your 
Property Of~ice.r. 1

f 

~~ G- ~ 
Tra sfered y (Sign and Print) Trans ered To ~Pr~ t ~ cation Name _ DatelTime 

Be sure to initial all of the items you are transfering above 

c' ~~ t~; - ~o'~~ ;3; ~ ~ ~ ~ ~ ~ ,C; Page 1 of 1 



DEVAL L. PATRICK 
GOVERNOR 

TIMOTHY P. MURRAY 
lJEUTENANT GOVERNOR 

MARY ELIZABETH HEFFERNAN 
SECRETgRY 

COLONEL MARIAN J. MCGOVERN 
SUPER/lVJ'L~NDENT January 13, 2011 

Woburn Massachusetts 
2011-110-0005 

TO: DETECTIVE CAPTAIN KEVIN J. BUTLER 
DIVISION OF INVESTIGATIVE SERVICES 
MASSACHUSETTS STATE POLICE 

FROM: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: INVESTGATION OF FATAL SHOOTING OF EURIE STAMP 
 

 
 

1. On Wednesday, January 5, 2011, Lt. Kevin Slattery and I drove Norma Francine 
Bushfan-Stamp to her home at 26 Fountain Street, Framingham, MA. Mrs. Stamp needed her 
cell phone to obtain contact information for her relatives. 

2. At approximately 5:50 AM, we arrived at 26 Fountain Street. In addition to her 
cell phone, Mrs. Stamp asked me to retrieve the following items: boots, socks, coat and cigarette 
pouch. I entered the home and met Framingham Police Officer Goncalves. Officer Goncalves 
was securing the home pending the issuance of a search warrant. I retrieved the above items and 
gave them to Mrs. Stamp. Lt. Slattery and I then returned to Framingham Police Station with 
Mrs. Stamp. 

00005-1 

Respectfully submitted, 

Thoma .Sullivan 
Detective Lieutenant 
Massachusetts State Police 
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DEVAL L. PATRICK 
GOVERNOR 

TIMOTHY P. MURRAY 
UE[/TENAM'GOVERNOR 

MARY ELIZABETH HEFFERNAN 
SECRETARY January 13, 2011 

COLONEL MARIAN J. MCGOVERN Woburn Massachusetts SUPER/MENDENT 

2011-110-0005 

TO: DETECTIVE CAPTAIN KEVIN J. BUTLER 
DIVISION OF INVESTIGATIVE SERVICES 
MASSACHUSETTS STATE POLICE 

FROM: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT 
MIDDLESEX DISTRICT ATTORNEY'S OFFICE 
MASSACHUSETTS STATE POLICE 

SUBJECT: INVESTGATION OF FATAL SHOOTING OF EURIE STAMP 
 

 
 

1. On Wednesday, January 5, 2011 at 0910 hours, Framingham Police Deputy Chief 
Craig Davis provided me with the attached paperwork. The paperwork was used by Deputy 
Chief Davis and Lt. Downing during the Operational Briefing prior to the entry at 26 Fountain 
Street, Framingham, MA. 

Respectfully submitted, 

/~' ~`= 

Thomas`J. Sullivan 
Detective Lieutenant 
Massachusetts State Police 

00005-2 

MA5SACHUSETT6 STATE lOLICL 

DIVISION OF INVESTIGATIVE S~RV[CES 
gTA'('E'POLICE DB7'EC77VE UNIT - MIDDI,6SPJC 

CASE M ~ ~~ /'~ - /! d~-- U tJc~s 

Supervisor _~/~~ 
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TIMOTHY P. MURRAY 
!./EU7E'NANT GOVERNOR 

MARY ELJZABETH HEFFERNAN 
SECRETARY 

COLONEL MARIAN J. Mc GOVERN 
SUPERIN7ENDEN7' 

February 16, 2011 

1 ~~~ ~ ~

'A / ~~~ 
_J' / /. / 1/ f' 

ADA Kyle Reed 
Middlesex District Attorney's Office 
P.A.C.T. Unit 
15 Commonwealth Avenue , 2°d Floor 
Woburn; MA 01801 
(617) 679-6500 

W/~/lZf/tG ~/JZ~ C%~29'~~t 
04' 

~~~ ~~ ~~ 

G~G~z~,~~ C~~~.~~09754 

c~c~r~ioaze 97~ /.x.57 ~',~'00 c~aa~9~8-/~6~ ,1',~,~'O 

RE: Lab No. 11-00191 Framingham 

Dear ADA Reed, 

(Discovery Request) 

In response to your discovery request, we are providing the following items for Laboratory 
Number 11-00191 Framingham: 
Criminalistics File Folder 

Feel free to contact me if any additional information is needed. 

Sinc,rely, 
1 

4._ 

G' a M. Testa 
Case Management Unit 
State Police Crime Laboratory 
(978) 451-3440 



COMMONWEALTH OF 1VIASSACHUS~TTS 
DEPARTMENT OF STATE POLICE 

CRIME LABORATORY SYSTEM 

I, Gina M. Testa ,hereby certify that I am the custodian of the record attached and this 
document is a true and complete copy of the following case filed for Case No. 11-00191 
Framingham: ~ -
Criminalistics File Folder 
I further state that this record is kept in the normal course of business; that this record is kept, in 
good faith; that it is the regular course of the Department of State Police Crime Laboratory 
System to make such record. 

Signed this date under the pains and penalties of perjury. 

Date: 

Title:_ Case Management Unit 
. State Police Crime Laboratory 

Commonwealth of Massachusetts 

Middlesex, ss. 

On this 16 day of FebruarY2011, before rne, the undersigned notary public, 
personally appeared Gina M. Testa , proved to me through satisfactory 
evidence of identification, which was a Massachusetts State Police ID,to be the person whose 
name is signed on this document and acknowledged to me that they signed it voluntarily for its 
stated purpose as a custodian of records for the State Police Crime Laboratory System. 

~, ~ ~; 
Sign tune 
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Massachusetts State Police Crime Ilaborato~-y Cpiminali~tics ~Tnit 

Case Pages Su~~~ry Forte 

Case Number ~ ~'o~vvn: 11-00191 Framingham 

Date 
Report 

(CS, Grim, Corr, 
I~NAS, O~~' 

~ ~,ast Page in Sect~om ~ g~n~s 
=1=~~ 

A B C D E F CY I~ I 7 K L M N 

1 2/8/11 ~ CS ~ 0 0 0 0 0 1 0~ 0 3 0 0 0 0 ~I,]K 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 ~ . 

15 

* Key 
• CS = ne eport 
• Crim C (isti s Report 

• O = er 
~* Assigne c em~st. or person placing pages) in file CRIIv1 QA 03 (v 3.0) Appendix B 



MassachusF' ~ State Police Crime Laborator ~ ~~ ;riminalistics Unit 

Case-File Peview Form 

Case Number &i 'town: 1100191 Framingham 

~2epo~rt'I'ype (ea~ele}: Sceaze Crzm Corrected DNA Send-out D11~TTA Reaiew OthEr 

Assigned to: Kelley L. Icing LIMB Assignment Approved/Closed L~ 

Date Case Assigned: 1/5/11 Report Dated: ~'8 ~1 

Section Reviewed Pages) 
Section 

Reviewed Pages) 

Left Jacket 
Reviewer's Initials 

Right Jacket 
Reviewer's Initial 

(Tech/Admin) (Tech/Admin) 

Case Pages Summary Form 
Criminalistics and Crime 
Scene Reports) 

~~ ~ 

DNA Reports) Case-File Review Forms) - ~'- 

A, CL-1(s) ~ Al I. RSA N/A 
~~ 1 ~ 

1 
Worksheet(s) 

B. LIMS Case Jackets) N/A ~ J. Hand written Notes) J1'-J3 
(if printed) and worksheets i 

~''1 ~f/ 

C. Examination Forms) N/A ~ I~. Other Worksheets) N/A 

D. Paper Chain of Custody . N/A L. Photocopies N/A 
(In House Continuity, (Kit Box, Kit 
Return Receipts, Fortn(s), 
Transfer Forms, etc) Packaging, blood tube 

etc) 
E. CIF(s) N/A M. Photographs) N/A 

F. Record of ConvErsation N/A N. DNA Send-out N/A 
Logs) ~ Materials . 

G. Correspondences) ~ ~ Gl Check LIMS: N/A 
Wit. ~ k-~,L Statistics 

Case Info 

Supplements H. Police Report(s), N/A ,~ 
and other external 
reports 

Items 

__,~_____....____..w___~_...~._.. __...._._.___.... .., ~ „ Chain of Custo ~ 
. ._. . . .. 

~ r~ 
-k~-

~-- a__l~L~!-------.. .---- -- - ---
Initials, Date of Technical Review 

.~-- -------- ._._—.~ _:_._.~~a~_c-_ --------.-----.----- ---
Initials,~Date of Administrative Review 

CRIIvf QA 03 (v 3.0) Appendix A 
—_._.,.n=..~_ - -- .=.rte—~~—_ ~.~« ---



Commonwealth of Massac!"~ `~ss 
Deparfnient of Sfafe Police 
Forensic Services Group 

Front DeskSudbury: (508)358-3110 
Evidence Unit Phone: (508) 358-3155 

AS Leg 11-00_~ ~ 1 ~ 4 
Accredite Subq 4 Race a ved (1/5/2011) 

Crime Laboratory Systems 
Cased 2011-310~~008 

Scene Responde►• 
Type of'Case: Fatal Shooting 

~-00191 - 4 
Date of incident: 01/05/2011 ~C~/J1.~~7 FSG Case Number : 

Investigating Agency: MSP 1Vlfddlesex County Detective TJnit Investigating Agency Case #: 2011-110-0005 

Incident Address: 26 Fountain Street Special requests/comments: processed scene for biologicals 

Incident Town: Framingham 

Report to (Name); Trooper Erik P. Gagnon #2523 

Phone #; (617) 679-6600 CRIM: DNA: TRACE: ARSON; TOX 

CSSS: FIS: DEMS: OR FSG USE ONLY Emai►; 

County DA's Office: Middlesex County ADA; 

Victim/Other's Names) DOB Sex Race Suspect/Defendant's Names) ~ DOB Sex Race 

V Stamps, Gurte 03/02/1946 M 

I2E~ORD OF EVIDENCE SUBMITTED; List item description and owner's name (or origin) of each item separately, 

4-1 [SFvab(s) of red-brown stains) ~ (2) Swabs - RB pool in laundry area (26 
rountain St) 
4-2 (Pants) black pants (E. Stamps) 

4-3 (Socic(s) ] (2) white socks (~. Stamps) 

4-4 (Boxer shorts ]gray underpants (G, Stamps) 

4-5 (ICey(s) ~ set of keys from pants of E, Stamps 

The items reported to be in the packages were inventoried and documented above by a representative from the submitting agency, At [he time of analysis, the assigned analysVexaminer wil I unseal 
the package and verify the inventory. [n the event of a discrepancy between the actual inventory and that repo~1ed on this form, reconciliation shall be conducted in accordance wi th the 
Massachusetts State Police Forensic Services Group (FSG) Evidence Handling and Submission Manual. Th'e undersigned submits this evidence on behalf of the investigating agency, who 
acknowledges that the FSG is responsible for conducting all tests according to standard procedures, and ~vho authorizes the FSG to make all decisions regarding scientifically necessary deviations 

fi om said procedures. All proc ural deviations sf all be documented in the laboratory noses according to laboratory procedure but notice of each such deviation need not be given to the agency, 

I, (KLKI knowledge receipt of packages from: Kelley L. King. 

Evidence Technician igneture) 

r--~ 

Printed or Typed rank & name of Delivering Officer 
/—\ i /' ~ 

_ Ql/Q5120~J..~_ _.._....1.2:06~~.__. 
Dale Time 

IF THE STATUS OF THIS CASE CHANGES, PLEASE NOTIFY THE CASE MANAGEMENT UTQIT TMME~~i"EL'4"AT'y78=4~'1 48~ 
• PL~AS~ RETAIN THIS RECEIPT FOIL YOUR RECORDS, 

.___ 
G' en"ce~ubmissionForni(v,'7~~-' ------'----------- '----LftecTive6fe:~470772U09--------------------------------SSG=ECU=F014-Y,7:IT---

ITG gi b, Pnge t of 4) YELLOW (DA, Page 2 of 4) ~ PINK (Guidance, Pnge 3 of -0) GOLD (Dellvercr, Pagc 4 of 4) , 
C 

Form I of I ~~~ 

~~ 
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DEVAL 1„ PATRICK 
GOl/SRNDR 

`fIMO`i'HY P. MURRAY 
tte~r~nc~►vrcov~'Rnorz 

MARY EL.17A9~ H~FF~RNAN 
SE'CRk I'AF?Y 

oL'ONEL. MARIAN J. McGOV~Ri~ 
SUPERIMTENDE'N7' 

~ ~~~ /-- ~ ,= ,. 

/~' / f-~ /~ 

I~ 

C I i i i / , / / / ~ . 
~~ 

G~~~~~~ C~~~ 0975 

Fax. Transmit~a~ Covex Sheet 

Date; ~/~.%f~ 

'Toe L~- ~ ~~ F rr~.s~r~ 

T0~~.1 NU]1'lber O~P ages (irtcl~a.ding Cover Sbee1): a2 

Any Additional Message: ~ . 

If you do not receive all o~'the pages as indicated, please call 978-A~]-3400, Thank you, 

• '~*COTlFIDENTIALITY NOTE*'~ 
Tha documents accompanying this facsimile transmission contain information of the Stara Police Forensic and 
Technology Center, which maybe CpT1~IDENTIAL ANDIOR PRlV1LEGED. The 9nformation is intended -to be 3'or 
the use ofthe individual or entity named on this transmittal shaet, if you are~not the inter ~dx~si-~a~i~ ~ '~hai 

an disclosure co an ,_distribuiio~ oxuse.o~the cQrients_~~~is-informaiion~is. rohibit~d.. .- o - ave reeeiv 37~is__. ___ _ 
Y ..._.. .. ~ ._.PJ _g - - - ---~---- --

. ..__.--- --..._.._._.—.t~~,::,i.,~;ta;,=;—•.•ter :.1 ~,•ew:;+:~',...~... ~...:.,d~ ~~'Fn„e,.,,,,.,.,.,a...a..t.....,a,.e+,,,~„+'hanriniri 1 a P. t~`, e bova~ 

you, 
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'' ~ `~ 

DBVA[.. L PATRICK 
GOVERNOR 

71MOTHYP. HURRAY ~~~~~~jk~~~~ 
4I6UTEIVAlYTGOVERNbR '~~ ~~ ~y~ -

MARY EL17AB~1'f-{ HEFFERNAN 
s~cr~',v~r G~z~~C~~c,~e~ 0.77'6'/ 

COL•ONELMARIANJ, Mcrov~RN ~~, i~ ~~~/~,57 ~S00c~ace~ul'e ~~~.~57 ~/~07 SUPER/NTEND~'NY 

~i.~%O.11. F9~1C,iVJi~ ~~~JL~1 JL 

Laboa~atory base i~tu~raber: 11-00191 Y3.~gaort Date: February OS, 2011 
~7ectfl~(s):Eurie~Stamps ~ ~ IYacidentl~uniber:2011-110-0005 
~usp~c4(~): N/A offense ~'ype; Fatal Shooting 
lte~ox~ To: Trooper Erik P,' Gagnon, MSP Middlesex County Detective Unit I~at~ o£ incident: January O5, 2011 
I~eport Cc: Susan Ledoux, Middlesex County District Attorney's Office 'Tovs~n: Framingham 

On January 5, 2011, Detective Lieutenant Thomas Sullivan of the Massachusetts state Police 
Middlesex County Detiective Unit requested technical assistance in connection with the above subject. Chemist 
Kara'I'rembl.ay and I, Chemist Kelley L. King, responded, reporting to 26 Fountain Street in Framingham at 
approximately 8:30 a.m. whexe we met with the following personnel among others: 

Lieutenant Edward Forster (Massachusetts State Police Middlesex County Detective Unit) 
Trooper Erilc Gagnon (Massachusetts State Police Middlesex County Detective Unit) 
Trooper Jeffrey Saunders .(Massachusetts State Police Middlesex County Detective Unit) 
Detective Lieutenant Robin Fabry (1VIassachusetts State Police Crime Scene Services section) 
Trooper Michael Kerrigan (Massachusetts State Police Crime Scene Services Section) 
Trooper Edward Kenney (Massachusetts State Police Crime Scene services Section) 
Trooper Steven Walsh (Massachusetts State Police Firearms Identification Section) . 
Officer Bavid Studley (Framingham Police Department) . 

26 Fountain Street consisted of a first floor residence in atwo-family dwelling. The apaxtment 
consisted of two bedrooms, a bathroom, kitchen and a dining room area. One of the bedrooms was located at 
the front of the residence, ofFthe foyer which contained stairs ascending to the second floor. Damage was 
noted to this bedroom door. Damage was also noted to the front windows and the two 1~itchen windows of the 
residence. Glass was observed on the interior and exterior areas about the windows. The kitchen was also 
located off the front foyer. A panty and a~laundry area were noted at the rear of the kitchen. The other 
bedroom and the bathroom were located across from the laundry area. The apartment had~a cluttered 
appearance with miscellaneous items on.the floor. 

Upon entry, we were directed to the kitchen area of the residence. A red-bro poo was o se ed in 
the in the la~.ndry area, adjacent to the back.of the washing machine. Red~brown staff c s t wipes, 
were observed extending from this red~brown pool. Red~brown footwear impression e o d bout 
the redebrown pool. A screening test for the presence of blood was positive on these ed 

~. 

• 



ca~.-tridge casing was observed next to the red-brown pool in the laundry area. Several containers, clothing, a 
pair of eyeglasses, an over-turned ironing board and black bags were noted on the floor, about the red-brown 
pool. . 

VIe were then directed to the Framingham Police I~epa~tment, artriving at approximately 11:15 a.m. 

~D '+ IE'~I~t~~'l[~I~T~ 

The following teens relating to bloodstain pattern'analysis were used throughout this report (~WGSTAIiV 
Terminology 2009): 

I~Il~~~l~~~~nne A deposit of blood on a surface. . 

l~~~Ile A bloodstain resulting from an accumulation of liquid blood on a surface. 

~Ya~~ 1~~~~~~°~no An altered bloodstain pattern resulting from an object moving through a preexisting wet 
bloodstain, 

c~~10~1~~I`t7C~ 

•The following items were collected from the scene and transported to the Crime Laboratiory.: 

4-1 (2) Swabs —Red-brown pool in Laundry area (26 Fountain St) 

The following items were received at the Framingham Police Department from Officer David Studley of the 
Framingham Police Department at approximately 11:20 a.m.and transported to the Crime Laboratory: 

4-2 Blacic pants (E. Stamps) 
4-3 White socks (E. Stamps) 
4-4 Gray underpants (E. Stamps) 
4-5 Set of keys from pants of E. Stamps 

lE'an~°4~n~~ ~~a~l~~as ~x~~m~ rea~aa~~~o 

~~~~~~ ~a~~~~ a~fl ~~q~~a~~t~ boo ]Erral~~o~~~~m, ~~°a~a~ S~~~n~ A~~~~~~ (~`~~) ~3~~~1~~/ 
IE~n~~~~~~~~°@~~1.~~~t~o~ae~u~ ~~° ~~~a~~~~~ ~ ~~.~~ ~c4~s~a~~~an ~~n ~n ~~n~l ~~~ i~ ~o ~'~~~~~~ ~~4~~e 

. . 
Kelley. King 
Chemist II
kelley.lcing@pol.state.ma.us 
Massachusetts State Police Crime Laboratory 

d!(11 I CI ~ f 101 ~ I~ 0~9~01I I ! (~ 
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`CRIME ~CEI~IE IJ~TVESTIGATION DOTES 

DISPATCH INFORMATION: ~ LIMS NUMBER: ' 

EXAMIN/1TION DATE: ~ ARRIVAL TIME: DEPARTURE TIME: TYPE OF CASE: 

1.~S~~~f~ ~l slj~ "' ~ ' ~.' ~~",~ `r ~~ ~ .~ ~ (~3''l ~GI ~ ~ ,,~~1 D ~?~`/r7 ' 

INCIDENT LOCATION (Address, Town): INCIDENT DATE: ` INCIDENT NUMBER: 

VICTIM(S): SUSPECT(S): • ~ REPORT TO (Case Officer, Phone Number): 

~~.ri~ ~•f-z~.v~-~~ ~J/Ja —r~r~. ~r~lc. C~~y~ar'~ 
~! l'1- '-~'3~'3to~c7

INVESTIGATORS (i.e. CSSS, Firearms, MSP): 

`"7'~► ic'. ~~~'i ~' l,"`'JGe. rl 0:'1 ~+$~r' ~~ ~'~ ~M ~ 11 ~ ~Z v ✓~ L' ~i., v~ 
~s 

(r 
~ ~ D~T'f7 C~ i~ ,S ~u. cl ~~~ - ~rf~vnr

~~ 
.1 f

,a s2 V L'~~ ~LLCf.t~lc~t i'"S~ I j/J i2 L C+ Lt.~ Gti 
✓'C~ 1 ̀  ~ (j1 r'I t'...f 

~~ n. S•~ed~zn bvu.l s~'1 ~ '(~Ll~ ~~' L~ •• ~ ~o~~e S-~PYZ . L-~~ . ~~. b ~' 

._,-e~pan~l~. ~~ ~ ~lz ~ourrrtzt:,~ ~'-~ .~ ~ 2~ ~xrr~~ I~ r~csi~e~~.. c.~j Zte ~n ~~~~~1a~i 

~?GJ'7 Str✓ins <+- t~Ji~r~-czy~ f Q,rr cl Gi'> ln1G(~ S/~~ ~ ~~:}~~ c~Jc~ ,^C ~y ~rQ n/Yc>Oryf 

J ,~ n /'7 c' c' ~ 1L~,c'.. ~L . . 

,./ 

Chemical Lot Number Ex iration Date Controls 
oT salutzons ~ c~ o , z n l.r , 0 2l r~ ~ ,~ . 
AP Solutions 

Sodiunn Rl~odizonate Solution 

15%Acetic Acid NA 

5%Hydrochloric Acid ~ ~ ~ NA 

Dithiooxamide Solution 

10%Ammonium Hydroxide NA 

Saline ~ NA 

DI Water ~ PRN NA. 

Standards Lot Number Expixafion Date 
... _.._.._ _ 

-Blood
. . .-- - - 

Semen 

;--- -,. . _.-:-._ .. ~. ::-_ ---- - 
w....Fl c.~~.0 .6 5" 

----..._ _ . .. .. -~_ - -
_,.L _l. _ .Z~ 

. .._. -----------L-ead--- ~-------~--------------- -~ ~ - --------- --------~'~t----- ~-~--

Copper PRN b 
CSRU-08 -Appendix A Version 1.0 ~~ ~ , o ~ Y . T . , . . i1~ 



CRIME SCENE IIoTVESTIGATI01~ 1~TOTES 
EXAMINATIO ~ ~~ i, / i INCIDENT LOCATION S~ (CH f I~ / ~~ ~ 
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L~E'~ ~C~G~ UD 
i,~G~ 

DEVAL L. PATRICK li~/ V r//"(ifiTir.(I' ~%~1i~1G~v 
GOVERNOR 

TIMOTHY P. MURRAY ,~'9 C~Q?~~E ~a72CG ~~ LIEUTENANT GOVERNOR 

MARY EtJZABETH HEFFERNAN ~~~~ ~~~ O~II"~"6' 
SECRETARY 

COLONEL MARIAN J. McGOVERN ~~,~' <508~ 358—~~00 c.S~CrCG,' (508> X58—~~~~ SUPERINTENDENT 

Returned to MSP Detective Unit 

Lab Code /Case No.: NOR 11-00191 Case Type: Fatal 
Department Name: MSP Middlesex County Detective Unit Offense Location: Framingham 
Department Case No.: 2011-110-0005 Offense Date: 01/05/2011 
Case Officer: Trooper Erik P. Gagnon #2523 Offense Type: Fatal Shooting 

Reference(s); 

11-00191 2011-110-0005 AM Officer Involved 
Comment: 

Container Submission Laboratory's Deaartment's 
Letter , Number Item Number Property Number Packaeint &Item Description(sl 

$ 1 1-1.2 One paper envelope containing Compact Disk (CD-R-RW) Photo's of scene 
SPDU Copy 

E 1 1-1.3 One tagged item of evidence Photo Contact /Index Sheet - Photo's of scene 
SPDU Copy 

E 1 1-3.2 One paper envelope containing Compact Disk (CD-R-RW) Photo's of drug 
search Warrant SPDU Copy 

E 1 I-3.3 One tagged item of evidence Photo Contact /Index Sheet - Photo's of drug 
search Warrant SPDU Copy 

E 5 5-1.2 One paper envelope containing Digital Video Disk (DVD-R-RW) Middlesex 
SPDU Copy 

Evidence Technician: Jennifer M. Bagley 

Print Name (Released Tod Print AgencX Returned Bv: 

Siznature (Released T~ Date nature Returned B 

The items and/or sub-items listed on this receipt were assigned by the laboratory and are returned in sealed packages. The accountability t e of these sealed 
packages is tha responsibility of the submitting officer and/or laboratory examiner, 

\\MSP-BDGLAB-3\LABORAICRYSTALREPORTS\EDRMSP.RPT 2/3/2011 Page 1 of 1 



,; : ,~ 

'' ~. Ma3sachusetts State Police Crime Scene Services Section Crime Scene Report 

:'.; 

~. „.. 
t:;

,: 4 ;. 
~t 

1. Station 2. Case No. 

CSSS -Boston 11-00191 

I~u~~l ~~ ul~ll ~~I~~'~~~ III u~~~l~ uQ ~~~ ~~~u ~~u ~~I 
3..Department 4. Department Case No. 5. Report No. 6. Page 

MSP Middlesex County Detective Uuit 2011-110-0005 1 1 of 1 
•7. Reporting Officer (Rank, First, MI, Last & ID#) 7a. Signature ~ ~ ~J 7b. Date Prepared 

Trooper Karrol G. Setalsingh, #1875 ~ !~ ~ ~ ~ %~ 1/7/11 
8. Approved by (Rank, First, MI, Last & ID#) Sa. S'gnat 8b. Date Approved 

Sergeant David C. Mahan, #1416 ` ~ ~ ,l , ~~ 

9. Subject: Fatal Shooting 

<~f ~+~Date of Offense: 
=''~'':Qa~fense Location: 
;:: '"Investigator: 

.actim(s): 
iispEct(s): 

~, ~~. ..: 

1/5/2011 
Framingham 
Trooper Erik P. Gagnon #2523 
Eurie Stamps 

. ~. ~ 
~~r l~. On January 06, 2011, I attended and photographed the autopsy of OCME case # 11-0286 (Eurie 
.'1. 

. . Stamps), it was performed by Dr. Henry Nields. At the completion of the autopsy, I took major case 
prints ~,f the c~~c~dent. 

Page 1 of 1 
This Report is the Property of The Massachusetts State Police 

No part of this report may be disseminated outside the agency to.which provided 
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LIMS#11-00191 

As a r~suli of a phyaica~l ~r►d mi~roscapic e~aminatiptt of the er+idence disGha~'g~d cat~tridge casing (item 3-t) 
and the discharged cart~idg~ Casing test fires (items z-1.I) it is my opinion: 

A/'Chey bath sham the s~.n~ class cli~r~cteristic ~f caliber and ~ring pin irimprGssi~n shape, however, they lacy 
st~#'f dent agreement of ~t~iqu~ microscopic marks to d~termit~e the satrcoe we~~son. My result ~~ inconclusive, 

E~! The item 6i1 spent j~~~;~t gnd i~ad fra~me~ts wee tap d~inag~d fox furtt~~z id~t~t~ficatian. 

~/ ttem ~~z w~ ~►ot ~x~mir,~e~, 

~~~~

~"w,~ ~ ~te~~en ̀ V~'~~sh 
11~~gs~~~u~~~t~s Sti~r~ riolio~ 
~'ire~rrirns Tc~e~tit~ca~tinn ~ectiu~r 
~vrr~1~1► ~a ~~Lst~t~ir~~ir~$ 

c~; 7"r~oper ~ri1, P, f3~~nntt #523 
MSP N~ic~(c c~~c ~~unty T~~t~dtir~~ tlr~it 
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MAkrEuz~aETH 1~~ERNAr, 
SF[AETARY 

C4LOPte4 MARIAN J. McC3pVEIRN 
SUPPJ8NTg1VDENT 

c~i~~rs C}~`n"~raz~ur~a c~'~i~~r• ~ C'~.~~sv~ 

~.E'~ G~tox c t~C 

c n~~~~~ o~rs~ 

FIREARMS IDENTYp'ICATIQN 5~~."TZpN kEPQRT 

Case Number: 11-t10I91 

Agency: 

Defendant or Suspect.: 
Victim~(s); 

Date: January 15, 201 ~ 

l~Z~,' Middlesex County Detective Unit Agency base Number: 2011-110.00QS 

Eur•~ ~ Stamps 
Case Typo: Fatal Shooting 
Tate of Incident: 1/5/COI ~ 

On Jat~,uary O5, 2Q11, Tioc:p~r Steve Walsh of the SP $allisrics - Iv~aynard received item 2~1 at the 
Fr~mingharn Police Station i ~t.ange and submitted it to this section for examination: 

2-1 5.56mm, calib~~' ~olt M-4 Commando semi-automatic/automatic rifle serial number A023p$2~ 
and (1) magazan:, containing twenty-six (2b) live cartridges from weapon. There was one live 
carkridge in the chamber when the weapon was cleared, Also submitted were twb magazines and 
fifty-six (56) T~v~~ cartridges. 

. Bat7'~1 Len$th; 13 snch~s inc~uciing flash suppressor, 
Overall Lengtlh:~ 3Q %z inches as submitted 
Test Fue: Yes Malfunctions; None 
Trigger Pull: Seiria-automatic 6,22 — 6.951bs. Automatic 9.28 — 9.$216s 

2-2 ,40 S&V~ cali~ei Sig Sauez model P226 semi-automatic pistol, serial number UU6~S~41 with 
three uxagazin~~~ asicl thirty-seven live cartridges. 

~'ursuant to a sea r~ warrant executed at 26 ~'outit~in Street, Framitagtaam, the~following 
evidonce vvas recavexed; 

3-1 Una (1) $.~6 r~u~ caliber discharged cartridge casing r~cov~r~d £rpm the laundry raQr~ adjacent 
to the rear bedroc>m, I-~eadstam~: "LC Q$". 

Uri January 6, 20~ ~ 1 I received froze Technician N'ikia Hackett at the Of~iee of the Chief Medical 
Examizter 720'~bany Street Boston: 

6~ 1 spent lead and j a ~:k~t fragments weighing 15.1 grains, recovered during are autopsy of the above 
victim 
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L~IvIS#11-OQ191 

As a result o£ ~ physical and rtucroscQpic exami~~tion of tie cvidence discharged cartridge casing (item 3-1) 
and the discharged cartridge: c;ising test fires (items 2-2,1) it is my opinion. 

A/ They bpth share ttte sarn~ class ch~~racteristic of caliber and firing pin impression shape, however, they lack 
sufficient agreement of uniq~E~ microscopic mazks tq determine the source weapon. N!y result is inconclusive. . 

B/ Tho item 6-1 spent jacket acid lead fragm.ez~ts were too damaged for furthex identification. 

C/ Itez~n 2-2 was npt examia~~d, 

~~~ 

Trooper Ste~~en Walsh 
IV.~~ss~ch~setts Mate Malice 
Firearms ~dentificatioq Section 
swalsh@pol.state.ma.us 

~c; Trooper ~zik P, C'ragnon #2523 
MSP Middlesex C;oitnty Detectivo Unit 
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THE GQfVIM~NWEALTH OF MASSACHUSETTS 
MIDDLESEX DISTRICT ATTORNEY 

63 FOUNTAIN STREET FRAMINGHAM, MA 01702 
WWW.MIDDLESEXDA.COM 

GERARD T. LEONE, JR. 
DISTRICT A"fTORNEY 

Tel: (781) 897-8800 
Fax: (781)897-8801 

March 9, 2011 

Chief Steven Carl 
Framingham Police Department 
1 William Welch Way 
Framingham, MA 01702 

RE: Officer Involved Shooting on January 5, 2011, in Framingham 

Dear Chief Carl: 

The Middlesex District Attorney's Office and the Massachusetts State 
Police assigned to the Middlesex District Attorney's Office have conducted an
investigation into the police involved fatality that occurred on January 5, 2011, at 
26 Fountain Street in Framingham. The Middlesex District Attorney's Office, per 
protocol and pursuant to statute (See G.L. c. 38 § 4), conducted the investigation 
in order to determine whether the discharge of Framingham Police Officer Paul 
Duncan's department-issued firearm in this matter amounted to prosecutable 
criminal conduct under the law, and if so, whether the surrounding circtunstances 
and evidence amounted to prosecutable criminal conduct. 

The investigation included a thorough review of all interviews conducted 
(including witnesses at the scene, Framingham police officers, and emergency 
medical personnel), ballistics and crime scene forensic reports, radio 
transmissions and 911 calls, police reports, witness statements, photographs of the 
scene, and medical examiner information. Our investigation has revealed the 
following relevant facts on which we base our findings and conclusions: 

In December of 2010 and early January of 2011, members of the 
Framingham Police Narcotics Unit obtained information regarding the illegal 
distribution of crack cocaine from and in the vicinity of 26 Fountain Street in 
Framingham. A confidential source informed members of the narcotics unit that a 
young male named Dwayne Barrett [LES/FOUO] was distributing crack cocaine 
from that location. The informant also stated that Barrett [LES/FOLIO] was 
frequently in the company of a young black male with a tattoo on his face. That 
male with the tattoo on his face was later identified as Joseph Bushfan.  
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During the same time frame, Framingham narcotics officers also obtained 
information from a second confidential source. The confidential informant 
informed the Narcotics Unit that it possessed information that the same young 
male named "D" or "Dwayne" [LES/FOUO] was also involved in the illegal drug 
distribution activity from 26 Fountain Street in Framingham. Based on this 
information, narcotics officers began working towards applying for and obtaining 
a search warrant for 26 Fountain Street. 

In the two weeks leading up to the application for the search warrant, 
narcotics officers utilized a confidential infornlant in order to conduct three 
controlled buys from 26 Fountain Street. During all three controlled buys, the 
confidential informant called one of two phone numbers provided to it by either 
Bushfan or Barrett [LES/FOUO]. During all three controlled buys, the informant 
ordered cocaine over the telephone from either Bushfan or Barrett [LES/FOUO], 
travelled to the area of 26 Fountain Street and then purchased cocaine directly 
from either Bushfan or Barrett [LES/FOUO]. In addition, Framingham Police 
Detectives confirmed by way of physical surveillance and official police records 
that Joseph Bushfan lived at 26 Fountain Street, Apartment 1 in Framingham. 

On January 4, 2011, in the hours before the search warrant was obtained' 
and executed, Framingham Police Detectives Matthew Gutwill and Jeffrey 
DeRosa conducted surveillance of 26 Fountain Street and observed what they 
believed to be, based on their training and experience, at least five different hand 
to hand drug transactions. 

Prior to the execution of the search warrant, in the interests of the safety of 
all involved, Framingham Police Department Detective Phil Martinez, Detective 
Dinis Avila, Deputy Craig Davis, and other investigators made the decision to 
request the assistance of the Framingham SWAT team in executing the search 
warrant. According to investigators, the decision to utilize the SWAT team was 
based on a number of factors including:  

; the information that Barrett was a member of gang 
involved with narcotics, ; information that 
Barrett [LES/FOLIO] was a known associate of an individual involved in the 2009 
shooting of Framingham Officer Phil Horton; the possible existence of a third 
potential suspect, Deandre Nwaford [LES/FOLIO], inside the target location; the 
numerous people seen coming and going from the target apartment in the hours 
leading up to the execution of the search warrant; and the numerous "hand to 

~ Detective Dinis Avilia applied for and was granted a search warrant for the premises of 26 
Fountain Street in Framingham. The warrant required law enforcement to Irnock and announce 
themselves prior to entering the premises. The warrant authorized law enforcement to execute the 
warrant at night. 
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hand" drug transactions observed in front of the target apartment in the hours 
leading up to the execution of the search warrant. 

Once the decision to use the Framingham SWAT team was made, a pre-
warrant execution meeting was conducted. During the meeting, members of the 
SWAT team, narcotics detectives and other Framingham Police members 
discussed the targets of the search warrant, the potential dangers involved in the 
execution of the warrant, the layout of the home at 26 Fountain Street, and the 
particular operational plan. It was decided that there would be two "rake and 
brake"2 teams, two entry teams and other general support teams for the inside and 
outside of the apartment. 

Shortly after midnight, members of the Framingham Police narcotics unit 
and Framingham Police SWAT team proceeded to 26 Fountain Street. 
Immediately prior to their arrival, surveillance officers who had been stationed 
outside the address observed Joseph Bushfan and two females exit the front door 
of 26 Fountain Street and walk south towards Waverly Street. Detectives Gutwell 
and DeRosa confronted Bushfan and detained him and the two females. 
Framingham Police Department Lieutenant Kevin Slattery arrived on scene and 
eventually recovered eight individually packaged corner baggies of crack cocaine 
from Bushfan's pocket. Lt. Slattery also recovered approximately $397 dollars 
from Bushfan, as well as a cell phone that utilized the same number that the 
informant had called when ordering cocaine from Bushfan during the first 
controlled drug buy. Bushfan was placed under arrest and charged with 
possession of cocaine with intent to distribute as well as conspiracy to violate the 
drug laws and a school zone drug violation. 

As Detectives Gutwell and DeRosa were interacting with Bushfan, the 
SWAT team arrived at 26 Fountain Street and began carrying out the entry plan. 
As the team approached the house, they encountered Norma Bushfan-Stamps 
outside in front of the premises. For safety reasons, she was instructed to get on 
the ground, which she did, and then escorted to the parking lot of the gas station 
around the corner from 26 Fountain Street. While investigators interacted with 
Ms. Bushfan-Stamps, Sergeant Stewart knocked and announced the presence of 
the Framingham Police and the existence of a search warrant. After knocking and 
announcing, Sergeant Stewart signaled the team to begin entry according to the 
pre-determined search warrant operational plan. A "rake and break" team used a 
tool to break a window and pull back curtains so they could see inside the 
premises while the two entry teams breached and entered the apartment, one 
through a hallway door and one through the door leading to the kitchen. 

Framingham Police Department Officers Timothy O'Toole and Michael 
Sheehan were assigned, along with Lt. Robert Downing, to enter through the 

2 A "rake and brake" team is a team of SWAT members that utilize a long tool (a "rake") to break 
a window and pull any curtains or shades out of the way, allowing SWAT members to obtain an 
unobstructed view of the interior of the apartment. 
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outside door that opened directly into the kitchen. On the other side of the kitchen 
was a laundry area/pantry area that led into a hallway with a bathroom and a 
bedroom. The two officers made entry and arrived inside the kitchen, then spread 
out and scanned the room. They both observed movement and people on the other 
side of the kitchen, in the area of the hallway and in the back bedroom. Upon 
seeing this, Officer O'Toole yelled "Framingham Police, search warrant, put your 
hands up." At that point, there was more movement behind the kitchen and at 
least one person, maybe more, moving in and out of the officers' sight. Both 
officers then observed "a large male, approximately 6'S", 280 pounds" come out 
of the back bedroom bathroom area and stand on the hallway side of the threshold 
between the kitchen and the hallway/laundry area. The male, later identified as 
Eurie Stamps, was ordered to lie on the floor in the hallway/laundry area just 
before the threshold to the kitchen. 

While Mr. Stamps was on the floor lying on his stomach with his hands 
up, an unidentified person was observed in the back bedroom area "sneaking a 
peak" and not complying with the orders to show hands. At that point, fearing the 
person in the back room may have a weapon or could be a threat to their safety, 
Officers O'Toole and Sheehan stepped over Mr. Stamps and made their way to 
the back hallway where the bathroom and rear bedroom were located.3 As 
Officers O'Toole and Sheehan made their way over Mr. Stamps and down the 
tight, cluttered hallway, Officer O'Toole had to move numerous containers out of 
the way. As Officers O'Toole and Sheehan where making their way past Mr. 
Stamps and into the back hallway, Officer Paul Duncan, who was inside the 
kitchen behind O'Toole and Sheehan, moved to position himself next to Mr. 
Stamps. 

Officer Duncan had previously made entry into the home through a 
hallway door along with Framingham Police Department Sergeant Vincent 
Stewart and Officer James Sebastian. After entering the home, Duncan traveled 
through and cleared two rooms and then entered the kitchen. After entering the 
kitchen, Officer Duncan scanned the room and stepped behind O'Toole and 
Sheehan in order to provide support for them. Officer Duncan then saw a man, 
later identified as Eurie Stamps, lying on the floor on his stomach in the hallway, 
two to three feet past the threshold of the hallway/kitchen. Mr. Stamps' hands 
were up and opened with his elbows on the floor. As Officer Duncan approached 
the threshold, Mr. Stamps' was lying on his stomach with his head up and his 
hands moving. As Officer Duncan moved to within two feet of Mr. Stamps, 
Stamps' hands were still moving. Officer Duncan, knowing that Mr. Stamps' had 
not been checked for weapons, decided to move to the side of Mr. Stamps, secure 
Stamps' hands behind his back, and check him for weapons. 

3 The person was later identified as Devon Talbert, who was subsequently charged with a drug 
violation occurring in or near a school zone, possession with intent to distribute drugs, and 
conspiracy to violate the drug laws. 
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As Officer Duncan moved to the right of Mr. Stamps, just past Stamps' 
shoulders, Duncan ended up having to step left such that he "lost his balance" and 
began to fall over backwards. Duncan "very quickly" realized that "his right foot 
was off the floor" and that the tactical equipment that he was wearing was making 
his movements "very awkward." While falling, Duncan, who had both hands on 
his rifle, removed his left hand from his "long arm" (rifle), which was pointing 
down towards the ground, in an attempt to try and catch himself. As he did so, he 
"heard a shot" and then his body made impact with the wall. At that point, 
Officer Duncan, who was lying on ground with his back against the wall, realized 
that he was practically on top of Mr. Stamps and that Mr. Stamps was bleeding. 
Officer Duncan immediately started yelling "man down, man down."4 Numerous 
SWAT members began calling for medics and alerting team members that there 
was a person down that needed medical attention. 

The Framingham SWAT team includes a Tactical Emergency Medical 
Support group of emergency medical technicians and firemen that travels with the 
team. In this case, the medical support team was stationed outside the apartment. 
Upon word that someone was injured, the medical support team entered the 
apartment and began rendering aid to Mr. Stamps. The team, led by Captain Hicks 
of the Framingham Fire Department, assessed Mr. Stamps and realized he was 
suffering from an apparent gunshot wound. Mr. Stamps was placed on a 
backboard and immediately transported by ambulance to Metrowest Medical 
Center where he was later pronounced dead. 

Dr. Henry Nields from the Office of the Chief Medical Examiner 
performed the autopsy on Mr. Stamps. The cause and manner of death was 
determined to be homicides resulting from a single fatal gun shot wound to the 
upper body, with injuries to the heart, lung and major blood vessels. Dr. Nields 
found that the single projectile entered Mr. Stamps' body through the left cheek, 
exited through the upper neck and re-entered the lower neck and clavicle area. 
According to the doctor, the projectile fragmented as it passed through the 
clavicle, chest, heart, left lung, aorta and pulmonary artery. Dr. Nields also found 
there was stippling on the left side of the victim's face in the area of the initial 
entry wound. Based upon this, he concluded that the distance from the muzzle of 
the firearm to the deceased was not more than 36 inches. 

Upon completion of this investigation and review of all available 
information and relevant evidence, the conclusion of this office is that the actions 
of Officer Duncan do not rise to the level of criminal conduct and the shooting 
death of Eurie Stamps was an accident. This office applied all the relevant facts 
and evidence to the law of murder, voluntary manslaughter, involuntary 

4 Moments after the incident, Officer Duncan told Officer Chris Eliadi that he "was moving to get 
abetter position" he "stumbled and fell and lost his balance" and as he was falling, his "gun fired 
and he "really didn't know what happened." 
5 A homicide is the death of one person caused by the act of another. It can be unlawful, justified 
or excusable, e.g., accident. 



manslaughter and reckless assault and battery by means of a dangerous weapon as 
well as the law of accident. After review of both the law and the facts, it is clear 
from the evidence that Officer Duncan did not possess the requisite intent or the 
necessary mental state required to support a charge of murder or voluntary 
manslaughter. Additionally, the facts do not support a charge that Officer Duncan 
intended to commit a battery upon Mr. Stamps, nor do they establish that Officer 
Duncan acted in a wanton or reckless manner. Therefore, the crimes of 
involuntary manslaughter by wanton or reckless conduct and reckless assault and 
battery by means of a dangerous weapon are also factually and legally 
unsupportable. 

As with any investigation, in addition to analyzing the legal elements 
required to sustain a charge, we also considered all relevant defenses and the 
additional burdens of proof those defenses may place on the Commonwealth. The 
law of accident is a relevant defense in this case. Under the law of accident, if 
there is any evidence that the conduct at issue may have been the result of an 
accident, the Commonwealth must prove beyond a reasonable doubt that what 
occurred was not an accident. The legal term "accident" is defined as an 
unexpected happening that occurs without intention or design on the actor's part. 
It means a sudden, unexpected event that takes place without the actor's intending 
it. Here, there is no evidence that Officer Duncan intended to pull the trigger of 
his rifle, no evidence that he possessed any desire or motivation to shoot Mr. 
Stamps, and no evidence that he was reckless or that he used excessive force to 
attempt to lawfully control Mr. Stamps. It is the conclusion of this office, based 
on the law and the findings of fact that are based on the evidence in this matter, 
that the shooting death of Mr. Eurie Stamps was an accident as defined by the law 
applicable to criminal prosecutions. As such, a criminal prosecution would not be 
legally or factually supportable under the law. 

Having made our determination under the law regarding accident, and the 
absence of criminal conduct on the part of Officer Duncan, we have, per the 
protocol of the Middlesex District Attorney's Office, returned and referred this 
matter back to your department so that you can perform whatever internal 
administrative review of the incident you deem appropriate. 

Since y, 
f ~( ' 

erard T. Leone, Jr. 
Middlesex District Attorne 
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Fr~min~ham Police Department - ~, ~ ~ m ^~ 
Booking Report _ . ... ,. ~ .. ~ u 

Incident ~: 1100099 UBTN;Baaking ~ TFRA00 OQ63606 
RGF a OOOQ2754181 

Name: BtJSHFAN, JQSEPH Q4B:

A[Idress:  FRAMINGHAM MA 017n1 

Six: M Rage: B HST: 6D1 WGT:190 hair. BRO Eyes: BRO P.4.6.: BOSTON 

SSA; LN: State: Mother. NORIVIA 

Ucc~i~raHan: UN4QVOWN Employer: U~1KNOINN 

Filea: 102099 

Age; 20 

Father. CALVIN 

Plane ~: 

Arrest Location: 26 FOUNT~fN ST Booking Date &Time; 0'1 N5111 00: 5 
Arresting ONicer. GUTWILL, MATTHEW J 
Bo4kiny Qffi~sr. DIVfTTOR10, FRANK Rhysical GQnclition: 
Assisting Officers: Searched By. GUNVILL, M~,TTHEU~ J 
bliranci:~ Officer: Miranda Tine: ~tirancla LQcadon: 

affens+es Counts Uffe~ises ~a~auts 
DRUG-PO~IINT/DIST CL~,~S NO ADDITIONAL 
DRUG-5CH VIOL C94C S32A-F,I C94C S32J NO ADDfTIONAL 
DRUG-CONSPIRACY W10 CIS LAW C9dC NO ADDITIONAL 
NO ADD1710NAL NO ADD1710NAL 
NO ADDfTIONAI. 

Remarks: 

hereby acknowledge that the following property /money vras taken from me antl that I have been advised that i have the right 
to use the telephone within 1 hour of arrival: 

Cash: $O.OD Rropsrty: NO PROPERTY 

BUSH~AN,JOSEPH DIViTTQRIQ, FR,4NF( 

hereby acknowledge that the rnonepfproperty listed above was returned to me. 
Property taken at bo~aking which is not claimed afterth9riy (3~ days from today may be disposed ofat public auction. Please promptly 
reclaim your properi~+. 

BUSHFAN,JOSEPH 

Release Date & Tlme: 
officer Releasing Prisoner 

Bad GQmnlfssl4~iet: 

Relea~eci to: Cell WM~iQ1 ~BaP1~l5: 
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Framingham Police Department 
Telephone Rights Form 

Incident #:1100091 OB7WBooking # TFRA00 0063606 

PCF # 00002754181 

Name: BUSHFAN, .JOSEPH DOB:  

Address:  FRAMINGHAM MA 017Q1 

Sex: M Race: B HGT: 6'01 WGT:190 Hair: BRO Eyes: Bf20 P.0.6.: BOSTON 

SSN:  OLN: 

Occupation: UNKNOWN 

Location 
Officer: 

26 FOUNTAIN ST 

State: Mother: NORMA 

Employer: UNKNOWN 

GU7WILL, MATTHEW J 
Date 8 Time: 

C~ 005/023 

File#: 102099 

Age: 20 

Father: CALVIN 

Phone #:  

01 /05/11 00:45 

Booking Officer: DIVITTORlO, FRANK Physical Condition: 
Assisting Officers: Searched By: GUTINILL, MATTHEW J 

Telephone Rights 
Section 33A. The police official in charge of the station or other place of detention having a telephone wherein a person is 
held in custody, shall permit the use of the telephone, at the expense of the arrested person, for the purpose of allowing 
the arrested person to communicate with his family or friends, or to arrange for release on bail, or to engage the services 
of an attorney. Any such person shall be informed forthwith upon his arrival at such station or place of detention, of his 
right to so use the telephone, and such use shall be permitted within one hour thereafter. 

Bazilian/Portuguese 
Direito A Um Telefone Leis Gerais Cap. 276, Sep. 33A: O oflcial policial encarregado do distrito ou local de deten~o 
onde haja um telefone, onde a pessoa est~ sob custbdia, deve permitir o use do telefone, ~s custas da pessoa detida, 
e permitir que a pessoa se comunique corn sua familia ou amigos, arranje sua soltura sob fian~a ou contrate os 
servi~os de um advogado. A pessoa deve ser informada, no momento de sua chegada ao distrito ou local de deten~o, 
de seus direitos de use do telefone, e else use dever~ ser permitido no prazo de uma hors apbs sua chegada. 

Spanish 

Derecho A Usar EI Tei~fono Leyes generates, Capitulo 276, Secci6n 33A: EI oficial de policia encargado de la estacibn 
u otro sitio de detencibn que dispone de un tel~fono deber~ permitir el use del tel~fono, a costo de la persona arrestada, 
para permitirle una comunicacibn con sus familiares o amigos, para arreglar su liberacibn bajo fianza, o Para contratar 
Jos servicios de un abogado. Dicha persona debe ser informada de su derecho de usar el tel~fono en el momento de su 
Ilegada en dicha estacibn u sitio de detencibn, y dicho use deber~ permitirse dentro de una hora a partir de su Ifegada. 

PortugueselEuropean 

Direito A Fazer Um Telefonema Cap.. 276, Sec. 33A do Direito Geral: 0 agente da polfcia respons~vel pela esquadra 
ou por outro lugar corn telefone, no qual a pessoa se encontre detida, deve permitir o use do telefone por conta do 
detido, pare que o mesmo posse comunicar corn a sue famflia ou amigos, ou providenciar a sue fibertar~o sob cau~o, 
ou contratar os servi~os,de um advogado, A pessoa deve ser informada imediatamente apbs a sue chegada ~ 
esquadra,.vuYlocal de defen~o, do seu direito de utilizer o telefone, e a sue utilizar~o deve ser permitida na hora 
subsegnente~ sue chegada. 

_ ~ ' 
.' ./ ~~. 

,- ~, 

";~~ ~ l~l 
- liFiafiJ.,JOSEPH A TIME DIVIT70Rf0, FRANK 

in Custody Booking officer 
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Page 1 

APPLICATION FOR 
GRIFNINAL COMPLAINT 

APPLICATION No. (COURT USE ONLY] PAGE 

~ of ~ 
Yrial CoU~t Of M8Ss8Chusetts 

District Caurt Department 

Framingham District Court 
600 Concord Street 

I, the undersigned aunpiainant, requestth~ a criminal compaint issue againstihe accused charg~g the 

offer~e(s) listed below. If the accused HAS ND7 BEEN ARRESTED and the charges involve: 

❑ONLY MISDEMEANOR(S), (request s hearing ❑ WITf-IOUT NOTICE because of an imminerrt threat pf P.O. Box 1969 
C] BODILY INJURY ❑COMMISSION OF A GRIME p FLGHT ❑WITH NOTICE t0 aCGvsed. 

❑ ONE OR MORE FELONIES, I request a hear~g ❑WITHOUT NO71GE ❑ W1TN NOTICE to accused. 
~~~pIn9I18111, MA 01 701-1 969 

ARREST STATUS OF ACCUSED 
O WARRANT is requested because prosecutar represerds that accs~sed may not appear unless arrested. ~ HqS d HA9 NOT been arrested 

•• . :• 

NAME (FIRSTMI LA.S"n AND P,DDRE5S BIRTH DATE SOCWI. SECURITY NIR~ABER 

~BUSHFAN, JOSEPH ~ 
  

PCFNO. MARRALSTA7llS 

 
  

00002754'i81 
DRNERSLICENSENO. STATE 

~— ~ 
DER HEIGHT 

6'01 
WEIGFfC 

190 
EYES 

BRO 
HAIR 
RO 

RACE 
g 

COMPLDCION SCARS/MARKS/TATTOOS BIRTH STATE OR COUMtiiY 

BOSTON 
DAY PHONE 

 
EMPLDYER/SCHOOL MOTHER'S MAIDEN NAME (FIRST MI LAST] FATHER'S NAME (FIRST MI LAST] 

UNKNOWN NORMA CALVIN 
.- • 

COMPLAINANT NAME (FIRST MI LASI~ COMPLAINAIJT TYPE PD 

POLICE ❑ Cf71TEN ❑OTHER F~ 

ADDRESS 

Framingham Police Department 
PLACE OF OFFENSE 

FI'arl'11C1gh2R1 
1 William Welch Way 6~lCIDEMREPORTNO. 08TN 

Framingham, MA 01702 1100091 FRA0000636os 
crrAriaN No~s~. 

OFFENSE COpE 

Ch. Sec. 
DESCRIPTION 

CtS. 
DRUG-POS/INT/DIST CLASS B C94C S32A 

OFFENSE DATE 
01/05/11 

~ VARIABLES (e.g. viclun name, contrdled substance, type and value o1 progeny. offer variable information; see Comphaint I.snguage Manual) 

OFFETISE CODE DESCRIP'i]pN OFF,~VSE11A'I~ 

Ch. Sec. bRUG~CH V10L C94C S32A-F,I C94C S32J C~, u~~u~ii i 

~ VARIABLES 

OFFENSE CODE DESCRIPTION OFFE~tI$E RPJE 
Ch. Sec. DRUG-CONSPIRACY VIO C/S LAW C94C S40 Cts. ~~~«~~~~ 

3 VARWBLES 

REMARKS COMPLAWAPf75 SIGNATURH DATE FILED 

x 

COURT USE O~LLY 
---'l• 

A HEARMG UPON THIS COMPLAINTAPPi.ICATiON 
WILL 8E HE1D ATTHE ABOVE COURTADDRESS ON 

~ pATE OF HE4RING TIME OF HEARING 
AT 

COURT USE ONLY 

NOTICE SEM OF CLERIC'S HEARING SCHEDULED ON: 

NOTICE SENT OF JUDGE'S HFJ~RING SCHEDULED QN; 

HEARING COMBVUED TO: 

APPLICATION DECIDED WITHOUTNOTIGETOACCUSED BECAUSE 

O I~v9ufINENTTHREAT OF ❑ BODIY RJ.IURY ❑ CRRuIE ❑ FLlGHT BYACCUSED 

❑ FELONY CHARGED AND POLICE DO NOT REQUEST NOTICE 

❑ FELONY CHARGED BY CNILIAN; NO NOTICE AT CLEWC'S DISCRETION 

■~ ~ • • r ~ ~ 

❑ PROBABLE CAUSE FOUND FOR A60VE OFFENSES) ❑ NO PROBABLE CAUSE FOUND 

NO(Sl• ❑ 1• ❑ 2 ❑ 3• BASED ON ❑ REDUEST OF COMPLAINAN? 
❑ FACTS SEf FORTH IN ATTACHED STATEMENT(5) D FAILURE TO PRpSECU7E 
D TESTIMdNY RECORDED: TAPE NO. ❑ AGREEMENT OF BOTH PAAT7ES 

STARE NO. E7JD NO. ❑OTHER: 

CONBv1EM D WARFIANT D SUMMONS TO ISSUE 
ARRAIGNMENT DATE: 
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REQUIRED FORMS FC)R ARRESTEE 

BUSHFAN, JOSEPH 

BooKiN~ # oo63sos 

Y SUICIDE FORM 

N FORCE FORM 

N CONSULAR FORM 

N JUVENILE RELEASE FORM 

Signature 
DIVITTORIO, FRANK 

ATTACH THIS SHEET TO THE BOOKING FORMS AND SUBMIT TO RECORDS 
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1100091 

Arrest Rcport 

Suspect: 
Joseph Bushfan ( ) 

 
Framingham, MA 01702 

 

Suspect: 
Devon Talbert (0  

 
Framingham, MA 01702 

Over the past several weeks member of the Framingham Police Narcotics Unit have been 
conducting an investigation into the illegal distribution of crack cocaine from 26 Fountain 
Street, Apartment 1 in Framingham, MA. See case 1009575. This investigation yielded 
two identified suspects, Joseph Bushfan ( ) and Dwayne Barrett ( ). 
During this investigation the Framingham Police Narcotics Unit, with the assistance of a 
reliable confidential informant, conducted several controlled purchases from 26 Fountain 
Street, Apartment 1. See warrant affidavit for details. The identity of the informant is 
known to me and is on record with the Framingham Police Narcotics Unit. On January 
04, 2011, based on this investigation Detective Dinis Avila applied for and was granted a 
search warrant to search 26 Fountain Street, Apartment 1 (Docket #11-4-SW-02). Based 
on violent criminal records of the suspects involved in this particular case the decision 
was made to utilize the assistance of the Framingham Police SWAT team for the entry. 

On January 05, 20I 1, at approximately 0020 hours, surveillance officers observed Joseph 
Bushfan and two females exit the front door of 26 Fountain Street and walked south 
toward Waverly Street. As this was occurring SWAT officers and Detectives were 
approaching the home and were forced to confront Bushfan. Bushfan, who was 
identified as one of the suspects who had previously provided our confidential informant 
with crack cocaine, was seized by Detectives Mathew Gutwill and Jeff DeRosa on the 
sidewalk in front of the Gulf Starion located at the corner of Fountain and Waverly 
Streets. Lt. Kevin Slattery performed a pat frisk of Bushfan and while doing so felt 
several objects in the front left pocket of Bushfan's pants. At this time Bushfan was 
wearzng a pair of tivn red sweatpants. Upon feeling the objects Lt. Slattery immediately 
recognized them through his training and experience as corner baggies of crack cocaine. 
Lt. Slattery removed the items and observed them to be 8 individually packaged corner 
baggies of an off white rock like substance that appeared to be exack cocaine. These 8 
corner baggier were all held in a larger knotted glassine sandwich bag. A sample of the 
substance was later selected at random by Detective DeRosa and did test positive for the 
presence of cocaine. A Nark 4 reagent test kit was used to conduct this test. Lt. Slattery 
also located a sum of money in Bushfan's front right pants pocket that was seized. In 
total..: $299 was located in Bushfan's pocket and another $98 was located in Bushfan's 
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wallet. I did later observe the crack cocaine and based on my training and experience 
recognized that the manner in which the crack cocaine was packaged in combination with 
the presence of the sum of money is consistent with crack cocaine distribution rather than 
simple possession. I also know that it is common for drug distributors to keep their 
spending money or "play" money sepazate from the earning derived from selling illegal 
narcotics so that they can more easily keep track of profits. In addition a black Metro 
PCS cell phone was located on the ground next to where Bushfan was taken into custody. 
This cell phone was registered with the phone number we dialed to purchase crack 
cocaine from Bushfan during a controlled purchase, 508-371-7497. The two females 
were also identified and were later interviewed by Detectives. See interview reports for 
details. 

While Bushfan was being sectued by the above mentioned officers, members of the 
SWAT team and perimeter team continued our approach on 2b Fountain Street, 
Apartment 1. Sgt. Vincent Stuart knocked and announced police presence and stated that 
we had a search warrant. After waiting for a reasonable period of time the SWAT team 
forced entry into the apartment. While in the apartment Devon Talbert was encountered 
in the reaz bedroom. Talbert had been earlier observed by Detective DeRosa exiting 26 
Fountain Street and engaging in what appeared to be a hand to hand transaction with an 
individual outside. Detective DeRosa then observed Talbert re-enter the house. This 
activity is consistent with drug distribution. I know through my training and experience 
that drug distributors frequently utilize the assistance of other individuals to aid their in 
the distribution of illegal narcotics. These individuals can assist drug distributors by 
delivering illegal narcotics in an attempt by the distributor to remain anonymous and 
avoid detection by police or may also work in a partnership with the drug distributor. 
Based on our investigation it is believed that Talbert engaged in a conspiracy with 
Bushfan to distribute crack cocaine from 26 Fountain Sheet, Apartment 1. 

During the execution of the search warrant a firearm was discharged by a SWAT team 
member and a round struck a resident of 26 Fountain Street, Apartment 1. The resident 
received immediate medical attention by tactical medical personnel who were on scene. 
The resident was then transported to Metrowest Medical Center in Framingham, MA. 
Due to exigent circumstances which occurred while securing the residence a thorough 
search of the apartment did not occur; however, Detective DeRosa did observe a sock in 
plain view located in the top drawer of the front bedroom of the apartment. This sock 
contained individually wrapped comer baggies of an off white rock like substance that 
Detective DeRosa recognized through his training and experience as crack cocaine. The 
crack cocaine was not seized and was left in the drawer. Detective DeRosa did recognize 
the packaging of the crack cocaine to be consistent with distribution rather than simple 
possession. 

Devon Talbert and Joseph Bushfan were ultimately placed under arrest for possession 
with intent to distribute a class B substance, to wit crack cocaine (94C-32A); drug school 
zone violation (94C-32~; and conspiracy to violate controlled substance laws (94C-40. 
Both men were transported to Framingham Police I~ieadquarters where they were booked 
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and afforded all applicable rights. Both men were Iater interviewed by Detectives. See 
interview reports for details. 

Due to the exigent circumstances, once the home was checked #~or other occupants a 
detailed search of the apartment was not conducted. At the time of the preperation of this 
report a Framingham Police Officer stood by the scene. A fiu-ther investigation will be 
conducted by the Massachusetts State Police and Middlesex County District Attorney's 
Office. 

As stated above the scene is 26 Fountain Street, Apartment 1. 26 Fountain Street is 
located within 1000 feet of the accredited SMOC daycare center located at 63 Fountain 
Street. Further reports to follow. 

Respectfully subrrutted, 

Felipe Martinez 
Detective 299 
Framingham Police Department 
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Unldfime Printed: D1~05~201112U2'46 voa;oo z .o . „ros 

CRIMINAL COMPLAINT OOCKETNUMBER r,o.oFcour,rs Trial Court of Massachusetts ~,R` ~°~ 
District Court Department ~, 

PROSECUTOR COPY 1149CR0o0024 3 ,~,~ 

DEFENDANT NAME 8 ADDRESS 

~ ~~~ 

COURT NAME 8 ADDRESS 

Devon Talbert fit. ~ ~~N~ 

~ ~ 

Framingham District Court 

 / ~~ ~ 600 Concord Street 
Framingham, MA Q1702 ~~0 r~~ s~~ , ~, Framingham, MA 07702 

~~~ t ~ II (508)875-7461 ~,~,~ - ( 

DEFENDANT DOB COMPLAINT ISSUED DATE OF OFFENSE ARRE DATE 

 01/05/2011 01/05/2011 01/05/2011 

OFFENSE CITYlTOWN OFFENSE ADDRESS NEXT EVENT DATE & 71ME 

Framingham Fountain Street 01/05/2011 9:00 AM 

POLICE DEPARTMENT POLICE INCIDENT NUMBER NEXT SCHEDULED EVENT 

Framingham PD 1100091 Arraignment 

OBTN 1 }5v ~S'~rrl~c~~,' ` j ;. ,si ,;~ ' + j 

~ ;" `' 
ROOMlSESSION 

TFRA000063608 ~' ~ ~t f~ i',Po~ ~~'~ _~ ~ a Arraignment Session 

The undersigned complainant, on behalf of the Commonwealth, on oath complains that on the dates) indicated below the 
defendant committed the offenses) listed below and on any aftached pages. 

COUNT CODE DESCRIPTION 
1 94C/32J DRUG VIOLATION NEAR SCHOOLlPARK c94C §32J 

On OL`05/2011 did, zs charged in the accompanyiny counl(s), violate the provisions of G.L. c.94C, §§32, 32A, 32B, 32C, 32D, 32E, 32F or 321 while in or on, 
,or within 1000 feel of the real property comprising a public or private accredited preschool, accredited headslart facility, or elementary, vocational or secondary 
school, or within 100 feet of a public park or playground, in violation of G.L. c.94C, §32J. 

:(ADDITIONAL PENALTY FROM AND AFTER SENTENCE FOR V10LATION OF §32, 32A, 326, 32C, 32D, 32E, 32r or 321: state prison nct less than 2 1/2 
;years, not more than 15 years; or jail or house of correction not less Than a mandatory minimum of 2 years, not more than 2 1/2 years; and optional fine not 
Ioss than $1000, col more than $10,000. §32N: may not be filed or continued without a finding; no reduction or suspension of sentence until 2 years served. 
District Court has final jurisdiction under G.L. c.218, §26.) 

94C/32A/G I1RUG, POSSESS TO DISTRIB CLASS B c94C §32A(a) 

On 01!05/2011, not being authorized bylaw, did knowingly or intentionally possess with intent to manufacture, distribute or dispense a controlled substance in 
Class B of G.L. c.94C, §31, to wit: crack cocaine, in violation of G.L. c.94C, §32A(a). 

PENALTY: state prison riot more than 10 years; or jail or house of correction not more than 2%z years; or not less than $1000, not more than $10,OOQ; or both; 
G.L. c.280, §6B: plus Drug Analysis Fee of not less than $150, not more than $500, with maximum fee of $500 far multiple offenses from single incident. 
Dislric~ Court has final jurisdiction Under G.L. c.218, §26. 

94CI40 CONSPIRACY TO VIOLATE DRUG LAW c94C §40 

~On 01/05/2017 did conspire with Joseph Bushfan to violate a provision of G.L, e.94C, to wit: violation of controlled substance laws, in violation o(G,L, c.94C, 
~40-

PENALTY: the sentence prescribed for the offense which was the object of the conspiracy. 

■ ~~ • ~, f ~~ Cts~ ~M 1 

SIGNATURE OF COMPLAINANT SWORN TO BEFORE CLERK-MAGISTRATE/ASST.CLERK/DEP. ASST. CLERK DATE 

X X 
NAME OF COMPlA1NANT q!{~{~~:;''; CLERK•MAGISTRATE/ ASST. CLERK DATE 

} ~`~ A'~EST'' 

Notice to Defendant: 42 U.S.C. § 3796gg-4(e) requires this notice: If you are convicted of a misdemeanor crime of domestic violence you 
maybe prohibited permanently from purchasing and/orpossessrng a firearm and/or ammunition pursuant to 18 U.S.C. § 922 (g) (9) and 
other applicable related Federal, State, or local laws. 
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COMMONWTALTH OF MASSACHUSETTS 

NfTDDLESE~, ss. WOBURN DISTP.ICT COURT 

DOCKETNO. 114-CR-Oi~24 ~ ~ ~~ 

COMMONWEALTH 

1~, 

DEVON `CALBEIZC 

MOTION FOR F[JNDS FOR INVESTIGATOR 

Now comes the Defendant in the above-entitled matter and moves this Honorable Court, 
pursuant to G.L. c. 261, § 27C, to authorize funds not to exceed $1,000.00 dollars so that 
the Defendant can secure the services of a~i investigator. The Defendant states that the 
services of an investigator are neeessau•y for trial preparation. 

The Defendant states that the requested fitnds are "reasonably necessary to assure her as 
effective . . . a defense as she would ha>>e if she were financially able to pay." 
C'mm~~omvealrh u / ockley, 381 Mass, 156, 160, 403 N.~.2d 834, 838 (1980}. See 
G.L. c, 261, § 27C. 

RESPECTFULLY SUBMITTED 

DEVON TALBERT 
By his attorney, 

~/ ~ CJ~ , 
Christopher A. Shannon 
BBO # 631340 
7 Harvard Street, Suite 220 

Brookline, MA 02445 

b17-738-3246 

Dated: January 25, 2011 

~1~~~ ~.~ 
~ J ~~~~ ~ ~~2 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss. ~ V10BURN DISTRICT COURT 

DO~I~ET NO. 1149-CR-0024. 

COMMONWEALTH _ 

v. 

DEVON TALBERT 

AFFIDAVIT FOR rUNDS FOR INVESTIGATOR 

T, Ckuistopl~er A. Shannon, do hereby depose and state: 

1. Defendant, Devon Talbert, was found in;ligent by this Honorable Court nn Jarn~ary 5, 
2011. I eras appointed as the attc~rncy to represent the Defendant. 

2. Devon Talbert does aiot have the financial ability or nlcaiis to pay for the services of 
an investigator. 

3. This case is complex. The Commonwealth is alleging distribution of drugs, and there 
appear to be different witnesses involved, which I need the assistance of a private 
investigator to interview. 

Sworn to under the pains and penalties of perjury this 25th da~~ of January, 2011. 

RESPCCTFULLY SUBMITTED 

DEVON TALBERT 
By his attorney, 

C~~yfs" ~~~~ 
Christopher A. Shannon 
BBO # 631340 
7 Harvard Street, Suite 220 

Brookline, MA 02445 

61?-738-3246 

Dated: January 25, 2011 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. DISTRICT COURT DEPARTMENT 
FRAMINGHAM DIVISION 

IN THE MATTER OF A SEARCH WARRANT 
ISSUED ON JANUARY 4, 2011 

ON THE APPLICATION AND AFFIDAVIT OF 
FRAMINGHAM POLICE DETECTIVE D1NIS AVILA 

COMMONWEALTH'S MOTION TO LIFT THE IMPOUNDMENT ORDER 
OF CERTAIN DOCUMENTS 

RELATED TO THE ISSUANCE OF A SEARCH WARRANT 

Now comes the Commonwealth and respectfully requests that this Court end 

further impoundment of the documents that relate to the above-entitled search warrant. 

As grounds therefor, the Commonwealth asserts that the need for impoundment, as stated 

in the Commonwealth's motion to impound, is no longer required. See Republican Co. v. 

Aupeals Court, 442 Mass. 218, 226 (2004) ("the good cause that once supported 

impoundment has in some manner become less pressing"). However, the 

Commonwealth requests that the Court approve the redactions made to the attached 

search warrant materials in furtherance of privacy considerations. See Id. (impoundment 

found to be no longer necessary, especially in light of "the privacy protection available to 

individual witnesses through redaction of identifying names and addresses"). See also 

Globe Newspaper Co. v. Police Com'r of Boston, 419 Mass. 852, 860-861 (1995) ("With 

respect to undisclosed materials relating to the citizen witnesses, the judge applied the 

balancing test, and ordered limited disclosure with redaction of previously undisclosed 

names and addresses of citizen witnesses, references to incarceration, release dates, data 

concerning probation, references to grand jury testimony, and other information of a 

personal nature."). 



Respectfully submitted 
For the Commonwealth, 

GERARD T. LEONE, JR. 
DISTRICT ATTORNEY 

David Clayton 
Assistant District Attorney 
Framingham District Court 

Dated: February 9, 2011 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. DISTRICT COURT DEPARTMENT 
FRAMINGHAM DIVISION 

1N THE MATTER OF A SEARCH WARRANT 
ISSUED ON JANUARY 4, 2011 

ON THE APPLICATION AND AFFIDAVIT OF 
FRAMiNGHAM POLICE DETECTIVE DINIS AVILA 

ORDER TO LIFT IMPOUNDMENT 

It is hereby ordered that further impoundment of the application, affidavit, any 

addenda, search warrant, and search wai~•ant return for the above-entitled search warrant, 

as well as the motion in support of the previous impoundment Order related to those 

documents, shall be ended subject to approved redaction. 

By the Court, 

Justice 

Dated: February 9, 2011 



A,PIPLOCAYlON FOR SEARC~3 V~~1~R/~f~l`fr 
TRIAL COURT OF MASSACHUSETTS G.l. c. 27s, §§ 1-7 

NAME OF APPLICANT ~~ COURT bFPARTMENT 

G ~~~77~~ ~~1~~ I C7~ -__-...-•--t-1.~~I~~~ !1/"! DIVISION 
-- -~ 

POSfTION O~ APPLICANT SEARCH WARRANT DOCKET NUMBER 

I, the undersigned APPLICANT, being duly sworn, depose and say that: 

1. I have the following information based upon the attached affidavit(s), consisting of a total ot~ pages, 
which is (are} incorporated herein by reference. 

2. Based upon this information, there is PROBABLE CAUSE to believe that the property described below: 

Q has been stolen, embezzled, or obtained by false pretenses. 
Q is intended for use or has been used as the means of committing a crime. 
C~ has been concealQd to prevent a crime from being discovered. ~-
C~ is unlawfully possessed or concealed for an unlawful purpose. 
~Xl is evidence of a crime or is evidence of criminal activity. 
Q other (specifyJ~,..._. ,_... __ __..~_^__ ~: 

3. I am seeking the issuance of a warrant to search for the following property {describe fhe property~to be 
searched for as particularly as possible): 

4. Based upon this information, there is also probable cause to believe that the properly may be found (check as many as apply): 
[?~ at (identify the exact location or description of the places) to be sea~chedJ: 

~,:-. 
which is occupied by and/or in the possession of: 

Q on the person or in the possession of (identify any spec)fic persan(s) to be searched): 

D on any person present who may be found to have such property in his or fier possession or under his 
or her control or to whom such property may have been delivered. 

TH~REFOAE, !respectfully request thaf the court issue a Warrant and order of seizure, authorizing the search of 
the above described place(sj and person(s), if any, to be searched, and directing that such property or evidence or 
any. part thereof, if found, be seized and brought, before the .court,,together with such other and further relief that 
the court may deem proper. 

t Q have previously submitted the same application. 
1 ~] have not previously submitted the same application. 

Pfi1NTE0 NAME OF APPLICANT StGNEO UNDER THE P~NAlTIE3 OF PEFWUpY 

`~ ~~ ~~~ J ~. ~ . ̀  X 
Signature o1 Applicant 

SWORN AND SUBSCRIBED TO BEFORE 

X 
Signature of Justice, Clerk•Magistrate or Assistant Clerk ppTE 

Tf;.SW.t (7/891 



AFFIDAVIT OF LIEUTENANT EDWARD FORSTER 

I, Edward Forster, herby depose and state that the following is 

true to the best of my knowledge and belief: 

1. I am a Lieutenant with the Massachusetts State Police. I am 

currently a detective assigned to the Middlesex Di_stri.ct 

Attorney's Office. I have been a police officer for over 

twenty-eight years and assigned to my current post for the past 

twenty-two years.. T have a bachelor's degree in criminal 

justice from Northeastern University and a Master's degree in 

criminal justice from CI-Mass Lowell. I have received 

specialized training at the Massachusetts State Police Academy, 

and other seminars sponsored by the• Middlesex District 

Attorney's Office. ,Over the course a~ my career, I have 

participated in the investi.gatian of over one hundred serious 

crimes, including over one hundred homicides.. Z have 

participated in the execution of over fifty search wazrants, and 

have been an affiant approximately thirty times. 

2. A].1 of the in~orma~ion contained in this affidavit is based on 

my personal knowledge and from information contained in reports 

and information that other police officers and witniesses have 

provided to me. Based on the information csantained in the 

following paragraphs, T believe that I have probable cause to 

believe that a homicide has occurred in Framingham, 

Massachusetts, and that evidence re7.ated to that homicide will 

be found in or upon the premises ~.ocated at 26 Fountain Street, 

Apartment ##1 in Framingham, Massachusetts. 26 Fountain S~ree~ 

is a white, two-family structure with gray shutters, a red front 

door, a white storm door, and a small roof over the front 

entrance. There are two mailboxes - one on each side of the 

front door. Apartment ##1 comprises the entire first floor of 

X 



the house. The driveway is on the left side of the house..; Tt 

is the second house on the left-hand side of Fountain Street as 

one turns onto Fountain Street from Waverly Street. As of the 

time of this affidavit, this address has been secured from the 

outside by members of the Massachusetts State Police and 

Framingham police. 

3. On January 4, 2011, Detective Dinis Avila of the Framingham 

Police Department applied for and obtained a warrant to search 

the premises located at 26 Fountain Street, Apartment ~l in 

Framingham. Detective Avila and other members of the Framingham 

Police Department Narcotics Unit had been conducting an 

investigation into the drug distribution activity of '~ 

.~ and Joseph Bushfan at 26 Fountain Street, Apartment #1 

in Framingham. (See Copies of Search Warrant #11-49-SW-02 and 

Affidavit of Detective Dinis Avila, attached and incorporated 

herein by reference).. 

4, During his investigation, Detective Avila learned that 

and Bushfan had violent histories. Therefore, the Framingham 

police SWAT team accompanied the narcotics officers during the 

execution of the search warrant. 

5. After the SWAT team gained entxy to the apartment to execute the 

search waxrant, a bullet was discharged. The bullet struck 

Eurie A. Stamps (DOB: ), of 26 Fountain Street in 

-Framingham. Mr. Stamps, wha was inside the apartment when the 

SWAT team entered, was taken via ambulance to Metrowest Medical 

Center in Framingham where he later passed away. - Police 

officers remained at the premises and have kept the premises 

secured while they await the issuance of this homicide crime 

scene search warrant. Once I obtain this search warrant, other 
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officers from the State Police and a Framingham police officer 

W~ii accompany me to 26 Fountain Street, Apartment #1., where we 

will execute phis search warrant and finish the execution of the 

search warrant pertaining to the drug distribution. 

6. I have personal knowledge, based on my training and experience, 

that crimes of .violence often involve a struggle and/or the 

element of unpredictability. I have also learned that the 

person or persons participating in the commission of a vio7.ent 

crime are often •in contact with the physical surroundings in a 

forceful or otherwa.se detectable manner. When they do so, those 

persons naturally transfer forensic evidence to and from other 

surfaces with which they have contact. In addition, crimes of 

violence often involve an attempt to alter, destroy, remove, 

clean up, or cover up evidence of a crime, but traces are often 

left in the form of blood, skin, physiological fluids and 

secretions, hair, fibers, ̀ fingerprints, palmprints, footprints, 

shoeprin~s, and items containing traces of any of the above-

mentioned articles. Through forensic analysis, these fibers, 

materials, and other trace elements can be used as an .aid. to 

determine the identity of the perpetrator and the circumstances 

of the crime itself. Many of the above items are minute and/or 

microscopic, thus requiring additional specialized examination 

by forensic laboratory techniques. 

7. I also have personal knowledge, based on, my training and 

experience, that physical e~cridence will aid in establishing the 

identity of perpe~ra~or(s), the. circumstances under which the 

crime was committed, and/or which in general will assa.st in the 

discovery of the pertinent facts; and that such evidence 

requires a systematic search to locate, seize, record, 

photograph, and process. 

3 
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8„ Therefore, based on the information contained in this affidavit, 

and on my training and experience, T believe there is probable 

cause to believe that evidence o~ a homicide, to wit: bullets 

and empty shell casings; gunshot residue; blood, skin, 

physiological fluids and secretions, hair, fibers, fingerprints, 

palmprints, footprints, shoeprints, and items containing traces 

of any of the above-mentioned articles will be found at the 

premises located at 26 Fountain Street, Apartment #1 in 

Framingham, Massachusetts. I therefore seek permission to seize 

such evidence and to search it forensically for such evidence as 

described above. Z also seek permission to search for documents 

showing possession, custody, and control of the target premises, 

and to take photographs and/or videotape of the target premises. 

9. Because much of the evidence sought by this Search Warrant is 

forensic, minute, and/or microscopic, additional specialized 

examination by forensic laboratory techniques is required. 

Hence, the assistance of individuals with the proper equipment, 

technology, and expertise in searching for such material will be 

extremely valuable in accomplishing this task. Therefore, T 

believe that the assistance of members of the Massachusetts 

State Police Crime Laboratory and the Massachusetts State Police 

Crime Scene Services Section, located at 59 Horse Pond Road in 

Sudbury, Massachusetts, with expertise in executing such 

searches, wi11 materially aid me in properly and adequately 

obtaining and analyzing such evidence. Z therefore request 

authorization for members of the Massachusetts State Police 

Crime Laboratory and Crime Scene Services Section to participate 

~n the search of the target premises _identified and described 

above. 
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Signed under the pains and penalties of perjury this 5th day of 
January, 2011. 

i,ieutenant Edward Forster 
Massachusetts State Police 

Then personally appeared before me the above-named Edward 
Forster on this Sth day of January, 2011, and made oath that tihe 
foregoing subscribed by him is true. 

Justice/Clerk/Assistant Clerk Magistrate 
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AT7DENDUM A 

Evidence related to a homicide crime scene, to wit: bullets and 

empty shell casings; gunshot residue; blood, skin, physiological 

fluids and secretions, hair, fibers, fingerprints, palmprints, 

footprints, shoeprints, and items con~.aining traces of any of the 

above-mentioned articles. I also seek permission. to search for 

documents showing possession, custody, and control. of the target 

premises, and to take photographs and/ar videotape of the target 

premises, 

D 



ADDENDUM B 

26 Fountain Street, Apartment #~. in Framingham, Massachusetts. 

The residence at 26 Fountain Street is a white, twa-family structure 

with gray shutters, a red front door, a white storm door, and a small 

roof over the front entrance. There are two mailboxes - one on each 
,~ 

side of the front door. Apartment #1 comprises the entire first 

floor of the house. The driveway is on the left side of the house. 

It is the second house an the ].eft-hand side of Fountain Street as 

on.e turns onto Fountain Street from Waverly Street. 
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1 tilAL t;w~c ~ ~r mHaaH~nuac ~ ~ a t ~ 

~~~~~~ ~~~~~~~ ~IJ~~~~;_~_~_!_'~ _CdUATOEPAR7MENT 

_.~G- - ~ ~ DIVISION _ .. 
G.L. c. 276, §§ 1-T 

~_... 
SEARCH WARFlANT DOCKET NUMBER 

~~` /-1-~~ ``r~ yU~ 

~f3 ~ fib SHEF~E~F~ ~~ ~E~~i S~i~~F~f,L €;~Uf~ : dE~ ~~ ~'L~EI~S [~ERL)TtES, ~+h~ ~~'~T~ RCbtC~ 
C3FF~C~Fi, 4R ANY Ca~tSTABLE Ofd POLICE QFF~CEi~ OF AfJY CITY OR TO1~IN, V'+~tTtitN QtJR 
C~tV~(d!(3hiWEAL1'H: 

Proof by affidavit, which is hereby incorporated by reference, has been rnacle this day and f Find that there is PROBABLE 
CAUSE to believe that the property described below: 

[~ has been stolen, embezzled, or obtained fey false pretenses. 
Lim is intended for use or has been used as the means of committing a crime. 

has been concealed to prevent a crime from being discovered. 
[~ is unlawfully possessed or concealed for an unlawf4l purpose. 
[~ is evidence of a crime or is evidence of criminal activity. 
C~ other (specify) ~ ~~.,..T..__~ ..--------..._........_._.._._~,__._____.,_.~ 

YOU ARE TNEREFt)~iE CO(IitMANDED'-wiitiin a Peasonatile tiitie ~ititf in r~~ -ev~ntiaterthan seven days from 
the issuance of this search warrant to search for the following property: 

C~lat: , 

Which is occupied by and/or in the possession of~~ I __-- 
_. 

Q on the person or in the possession of: 

You ~ are ~ are not also authorized to conduct the search- at any time during the night. 

- You Dare are not also authorized to enter the premises witfiout announcement. 

You ~ are I~ are not also ~mmanded to search any person present who may be found tQ have such 
property in his or her possession or under has or her control or to whom such properly may have been delivered. 

YOU ~lRE FURTHER COMNiANQED if you find such property or any part thereof, to bring it, and when appropriate, 
the persons in whose possession it is found before the 

~,~t _ ~ 6~, Division of the t= ~~ w' = M ~, ~ Court Department. 

OATS ISSUED ~ ~ i ~ 

~ ~'~ ~ r 
SIGMA OF JUSF~£,~ HK OR ASSISTANT CLERK 

x
FIRST OR ADMINISTRATIVE JUSTICE 

wirN~ss:.~c~~~, c...~~.~o 
PFt NAME OF iGE, CLERK~IY64AtSTFa1TE . 91STANT CtEAK 

q~ ~ N b~Si 



ADDENDt1M A 

Cocaine, controlled substances as defined by Chapter 94C; all books, papers, 

records, documents, monies, implements and paraphernalia related to the illegal 

possession and distribution of controlled substances, including but not limited to, books, 

papers, records and other papers reflecting (A) the purchase and acquisition of Cocaine, 

(B) the identities of the sources of Cocaine, (C) the storage flf Cocaine, (D) the 

distribution of Cocaine, (~) the identities of persons to whom Cocaine was distributed, 

(F) the sources of money or other property used to purchase or acquire Cocaine, and/or 

the manner in which financial proceeds of the distribution of Cocaine.are. storedr invested 

or spent; (G) amounts of money paid, collected or owed on account of the purchase or 

sale of Cocaine, (H) bank records, (I) investment account records, (J) safe deposit box 

rental agreements or keys, (K) property deeds, (L) bills of sale, (M) tax returns, (N) 

vehicle titles; (0) United States currency or coins; (P) Scales, packaging materials and 

p~ra~h~rn~,li~; and%Qr f21 P2pers and possessions identifying die persons) having 

custody and control over the premises to be searched and its contents. 

• c~~1~ ,~. 
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ADDENDUM B 

26 Fountain Street Apartment l.: 

'the residence at 2G Fountain Street is a white twc~ family stnicttire and is the second 

house on the left ~h~nd side of Fountain Street as you tum into Fountain Street frgm 

Waverly Street. The structure has a red front door and a white storm door with an 

overhang. There are l~vo mailboxes one on each side of the front door. Apartment 1 

occupies the entire first floor of the structure. The driveway is to thf; left of the structure. 

`l~he numerical streeti number is not visible froi~~ the street. A Cioogle Earth Query does 

.. ~j~~;~.t 7.6 1~~,~~nta;n ~trP,et .~s h~~ng the sane, structure we id~;ntified in our investigation. 

G 
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AFFTDA'VIT OF UICTEC i ~~~ iuiivlS A'~'iL~~ 

I . I, Dulis Avila, a police officer for the I~raminghain Police Department, being duly 

sworn depose and state that the fo(lowin~ is true to the. best of my knowledge and belief: 

2. I have been a police officer for approximately 1Q years. I am currently assigned to ttie 

Detective Bw-eau as an officer in the Framingham Police Narcotics Unit. Prior to being a 

narcotics detective, I was assigned as a detective responsible for investigating various 

violations of Massachusetts General Laws including but not limited to sexual assaults, 

robheries, homicides, and other violations of law. Prior to becoming a detective, I served 

as an officer in the street crimes unit for approximately 2 years and prior to that X was 

assigned to the patrol division. I am a graduate of the Boylston Municipal Police 

/lcademy. I }tavc; received training from the Municipal Police'I'raiiung Committee its 

basic narcotics deteeiion and iiavesiigatioi~. I« at;Ui~i~~ tc t:vs tr~ira ~g zn~ e~a~~T:^P. 3I?~ , 

the annual in-service training which I attend, I have completed specialized training in 

criminal investigation, including an eighty hour course in nazcotics investigation , 

sponsored by the Drug Enforcement Administration. During this course I received 

training in various aspects of narcotics investigations, including but not limited to 

undercover operations, buy bust operations, surveillance, warrant service, and the 

handling of informants. In addition, Y am a graduate of the Immigration and Customs 

Enforcement Academy delegation of authority training-287(g). During thiscourse I 

received trauung on various aspects of narcotics investigations, including but not limited 

to trafficking in controlled substances,' identifying the elements of Federal Criminal Law, 

becoming familiar with the Operational Enforcement Division of the Office of 

Investigation. as it pertains to the smuggling ofnarcotics, identifying the 

requirements/procedures for obtaining a criminal search warrant, and identifying the 

procedures for the execution of a search warrant. I completed a twenty four hour course 

in gang investigation sponsored by Wicklander-Zulawski & Associates, a forty hour 

course in training specific to hostage rescue techniques sponsored by Law Enforcement 



Advanced Develo~~ment, and a twenty four hour course in conducting homicide 

investigations sponsored by SR~Z "i'~aining. 

.3. Throughout my career Y have participated in the arrest of over iwo hundred narcotics 

offenders. T have also participated in iniiltiple drug investigations which utilized such 

investigative techniques as undercover purchases by police officers, confidential 

informants used in controlled buys, the executions of search warrants, and street level 

patrol investigations. I have worked directly with the Drug Enforcement A.dminish~ation 

(DEA) and the Massachusetts State Police conducting numerous drug investigations. I 
_ _. _. 

have also worked in an undercover c~iacity"in which confr'olle~ ptu`~h~s~s of illegal 

drugs and fireanns were nnade. During my training and experience I have observed 

nuxnex•ous types of controlled substances and I am familiar with the paraphernalia 

associated with the distribution and use of these substances and the ways in which they 

are packaged. I am also familiar with the prices charged for the controlled substances 

ctr1C'1 Wiul uic joi~Gii &SS~CiaiCu Wiili i~'i~,SB SUfJSt~^CAS. ~.^. t~:~ ~J~s~S of my training c~nc] 

experience T am familiar with the vernacular of illegal nazcotics abusers _and distributors. 

I am acquainted with the methods by which such persons seek to disguise the subject of 

their conversation and operations, and am familiar with the methods, practices and 

techniques by which members of organized conspiracies illicit transport and distribute 

controlled substances. 

4. Based on the following, I believe that I have .probable cause to establish that the 

crimes of distribution of crack cocaine, Class B, in violation of M.G.L. 94C-32A, and 

possession with intent to distribute cocaine, Class B,.in violation of M.G.L. 94C-32A 

have occurred and that evidence of these crimes will be found in and upon the rEsidence 

ox person of (~, Joseph Bushfan ~),. 26 Fouptain Street 

Apt 1, Framingham, MA.. My conclusion is based on information obtained by me and 

other members of the Framingham Police Department, from confidential sources of 

information, and through our own investigation. This affidavit does not detail all of the 

facts known to me or other law enforcement officials regarding this matter, but instead 

relates only those facts which I believe are necessary to establish the requisite probable 
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cause in support of an application for a search warrant. The content of this information is 

c~ntaineci in the following paragrap~s. 

5. In the past four weeks of this affidavit, a confidential source of information, which I 

will refer to as CS, contacted members of the narcotics unit. CS's identity is known to me 

and is on file with the Framing~►am Police Narcotics Unit. The content of CS's statement 

and its later corroboration are presented below. CS wishes to remain anonymous. T'he 

reason CS wishes to remain confidential is that it fears for its safety should its true 

id-entity ~e revealed- in anyway. ~CS~is atrustwortiiy individual d~e~~o-tk~~ fact.#hatit has 

provided information to the Framingham Police in the past that has led to the.recovery of 

narcotics and a conviction in Framingham District Court. Within the past year the 

Framingham Police Narcotics Unit has also conducted controlled purchases with the 

assistance of CS that has led to the recovery of illegal marijuana and cocaine. Also 

oaithir~ t!e past y~z~, #"e F:az lin6h~,*:: PO~lcP N~rcot~cs i i,lit was granted a search warrant 

based on'CS's information in which we recovered an amount of cocaine and nnade an

arrest. This particular case remains open in Framingham District Court. CS is also 

trustworthy because CS told me that in the past it has been a confidential informant for a 

local police agency in Massachusetts. The handling officer with that police department 

was contacted and verified that CS had provided information in the past that.has led to 

arrests, seizures of narcotics,. including a conviction in Superior Court. . Under the 

handling officer's control, CS has made multiple controlled purchases of cocaine, powder 

.cocaine, marijuana, and prescription medication. CS is also a txust worthy souirce 

because it has admitted to me that it is involved in criminal activity. Since Y know where 

it lives, I am able to get in contact with it, and I have warned it about the possibility of it 

being prosecuted for its criminal conduct, I believe the CS had and §till has a reasonable 

fear of prosecurion. 

6. CS fold members of the narcotics unit that it had personal la~owledge of drug activity 

in which crack cocaine is being illegally distributed. CS knows about crack cocaine 

distribution because CS has used crack cocaine in the past, knows what it looks like, how 
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it is packaged, the jargon associated with its use, and the prices typically charged for it. 

In particular CS told m~e the faiiowing. ~S statFc~ ~~-iat ;t k;~aws of a black male it knows 

as ~i] ~', who distributes crack cocaine from a house located nn Fountain 

Street in Framingham MA. is known to me to be a narcotics distzibutor. CS 

describes the house that~`distributes crack cocaine from as being the second house 

on the left hand side of Fountain Street from Waverley Street. CS described the house as 

a whiCe two story house and stated that~,accesses this house through the front door. 

CS stated that distributes crack cocaine from the first floor apartment which CS 

believes is occupied by two other black males whose true identities are unknown to CS. 

CS~ did describe orie of the black maps as being approximately twenty dears of age aid 

having a tattoo on his face. CS provided a phone number of 508 309 for CS 

stated that when it meets knit drives to the above described house and contacts 

at the phone number provided above. then meets CS on the street in front 

of the home. then provides CS with a predetermined amount of crack cocaine in 

eXc~ a«g~ far a ~reciete:.~.ine~ a:nci:.^t ~f :r.OnP jr ~C ~r?rP~ rhat'~is frequently in 

the company of the young black male with the tattoo nn his face as described above. 

7. In the past four weeks of this affidavit, a second confidential and reliable informant, 

who I will refer as CI, contacted members of the narcotics unit. CPs identity is known to 

me and is on file with the Framingham Police Narcotics Unit. The content of CI's 

statement and its later corroboration are presented below. CI wishes to remain. 

anonymous. The reason CI wishes to remain confidential is that it fears for ifs safefy 

should its true identity be revealed in anyway. CI is a trustworthy source because it has 

provided the Framingham Police Nazcotics unit with information in the recent past that 

has led to arrests, including one conviction in Framingham District Court, and seizures of 

narcotics, including cocaine, crack cocaine, and heroin, The additional cases are still 

pending.. In addition, CI has provided information in regards to narcotics activity that 

was confirmed to be flue by the Framingham Narcotics Unit. Within the past year the 

Framingham Palice Narcofics Unit has conducted controlled purchases with the 

assistance of CI that has led to the recovery of illegal cocaine, crack cocaine, and heroin. 

Also within the past year, the Framingham Police Narcotics Unit.was granted ivvo search 



warrants based on CI's information in which trafficking amounts of crack cocaine were 

recovered at each iocatien a:.c several arrests were made for trafficking a class B 

substance, to wit cocaine in violation of 94C-32. These particular cases remain open~in 

Middlesex Superior Court and Framingham Disixict Court. Furthermore, CI has provided 

detectives with information within the past seven months that led directly to the arrest of 

a person wanted on an outstanding warrant. The wanted person had taken steps to avoid 

capture and CI told detectives where the wanted person could be located. Based upon 

this information, fellow officers arrested this wanted person. CI is also a trust worthy 

source because it has admitted to me that it is involved in criminai activity. Since I knew 

where it lives, Y am abTe'to get iri contact vv~ it, anti I have warned it about the 

possibility o£it being prosecuted for its criminal conduct, I believe the CI had and still. 

has a reasonable fear of prosecution. 

8. CI told detectives that it had personal knowledge of drug activity in which crack 

~ •~~ ~~.. a:,.+.-~ + (~ rl }CR~L:'S 2hOL'f ~rH~k c~~2;PP d~ctriL,~Ff;nn because CU(:it1t1C i~ ucili~ ix~c~fluy u~aultJi.iw ~. 

CI has used crack cocaine in the past, knows what it Looks like, how it is packaged, the 

jargon associated with its use, and the prices typically charged for it. In particular CI told 

me the following. CI stated that it knows of a Black male it refers to as "~ or 

` ', and was later identified as~ who distributes crack 

cocaine in forty dollar knotted comer baggies from 26 ~oun#ain Street in Praminghazn 

MA. CI provided a phone number of SQ8 309 ~for~ CI stated it meets 

in the azea of the intersection of Waverley Street and Fountain Street. Upon meeting, 

provides CI with. a predetermined amount of crack cocaine in exchange for a 

predetermined amount of money. CI described ~as a short dark skinned black male 

approximately twenty years of age._ 

9. Based upon CI's and CS's information listed above, narcotics detectives performed 

the following independent police investigation. I performed a Framingham Police in 

house computer query oil This query showed that we do have 

in our in-house computer system which Lists him as being a gang 

member associated with Folk Natian. Also through this in-house gaery Y was able to 
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obtain a past booking photograph which Detective Martinez later showed to CI. CI 

immediately identified as the male he knows bath ~s ` "and ̀ a~'.. i ?lso 

ran the phone number CI provided for through a law enforcement subscription 

database that showed the number was registered to T-Mobile out of Framingham, MA; 

however, no personal information was attached to the account. I know through my 

trauung and experience that crrug distributors frequently utilize the assistance of cellular 

telephone to aid them in the distribution of illegal narcotics. 1 also know that it is 

common for drug distributors to use pre-paid cellular telephones that do not require any 

biographical information upon purchase. This is specifically done because these phones 
. .__ 

are more difficult to trace back to the distributor and ~~hey are easily replace~ic ; ~ivllii~h 

allows the distributor to frequently change phone numbers with ease. I .know through my 

training and experience the above is done in an attempt to remain anonymous and to 

avoid detection by police. I also know that drug distributors will also frequently use 

phones that are subscribed under other people's name for the same reason provided 

above. , 

10. CI was asked if it would be able to purchase illegal clzltgs from. C~ stated that 

it would he able to contact ~at phone number 508 ~09~ and arrange to 

purchase an amount of crack cocaine. Within the past two weeks of this affidavit, 

Framingham Potice Narcotics Detectives with the cooperation of CI conducted a 

controlled narcotics buy from target " lid. CI was instructed to cantact~ using 

CI's cell phone. While in Detective Martinet's presence, CI called the number it had for 

x(508) 309 2849. Detective Martinez heard a male voice on the line that CI 

recognized ash CI then arranged with ~'to purchase an amount of crack 

cocaine and was instructed by~to meet him near the Gulf station locafed on.the 

:' corner o~ Waverly Street: and Fountain Street. Prior to his control _buy, GT'_s person was 

searched and ifs property was noted. 17etective Martinez performed this search and 

determined that CI did not have any money. or illegal drugs in its possession. The vehicle 

CI was going to be riding in was also searched. No contraband was faund. .Detective 

Martinez then drove CI to the area of the buy location where other officers had 

previausiy established surveillance. Y followed Detective Martinez and the CI to t}ie 
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location and kept them under constant surveillance. While driving to the buy location 

~eteciive DeRosa informed us that h~ observed aru a~, u~~G~_~ black :.tale enter 

the residence of 26 Fountain Street as CI described. Detective Martinez provided CI with 

an amount ofpre-recorded buy Cunds Fund instructed CI to purchase an amount of crack 

from CI exited Detective Martinez's undercover vehicle. Still under surveillance 

LX was observed walking nc>rt}i nn Fotuitain St. Detectives then observed an unknown 

black male exit the front door of 26 ~ounfaiii Street and meet with CI. Detectives 

observed a hand to hand transaction and a chart conversation. CI remained under 

constant surveillance ttu~oughout this entire investigation and did not stop or meet with 

anyone prior to and-leaving the coritio~led~ buy with the~exception of-Narec~t-ies 

Detectives, Upon completing the deal CT and target went their separate ~~vays. Detec#ive 

DeRosa then observed loth black males enter the front door of 26 Fountain Street. 

i l . i~etective i~fia~iinGz ~ile~i i~ru~«d;a«!y iiiEi ~%Ji~li ~i W~~ i:2~,~~~ ~::i2: ~ ~'7^t?P~r,^`:2i 

baggie that contained a white rock like substance that he recognized through his training 

and experience as crack cocaine. I later observed the crack cocaine and recognized " 

through my training and experience that the amount of crack CI provided to detectives 

was consistent in size and street value with the amount of money that CI paid for it. CI 

was.then search again. No contraband was found. CI then informed Detective Martinez 

that vas not the individual that sold him the crack cocaine. CI stated that another 

black male who was, approximately 5"10, and approximately twenty years of age; sold 

him the crack cocaine. CI provided Detective Martinez with a physical deseripti6n as

well as a description of the clothing the unidentified male was weazing. This description 

did in fact match with Detective DeRosa's observations of the unidentified black male 

that he earlier observed entering. the front door of 26 Fountain Street wither This 

black male gave the CI a phone number (508) 371-7497 and stated it could call him in the 

future. CI continued and stated that the black male provided CI with' the crack cocaine in 

exchange for the pre-recorded buy funds. The amount of crack was later field tested and 

did show a positive reaction for the presence of cocaine. Detective Martinez performed 
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this test using a Nark #l4 cobalt thiocyanate reagent tube. Detective Martinez later 

entered t~iz baggie ;nfc e~,ridence a~ Framing5am Po::c~ Hea~~~!~ter~. 

12. Detectives later ran the phone number given to CI from the unidentified black male 

(508)  through law enforcement subscription database. The phone number 

came back to Joseph IIus~i.fan out of Framingham to Metro PCS Wireless. Detectives 

then ran Bushfan in the in house computer and found a match for Joseph Bushfan 

who lives at 26 Fountain Street Apt A. A Board of Probation query was 

conducted on Bushfan which shows a history of violent offences as well as a recent 

larceny case out of Natick with an arr~ungeuicnt date of August 24~' 2010. Detective 

Martinez contacted Detective Kevin Delahantey of the Natick Police Department who 

informed Detective Martinez Bushfan had been arrested in Natick on December 06, 2Q10 

on default warrants. Detective Delahantey provided Detective Martinez with the Natick 

Police arrest and booking report of Bushfan for the above mentioned offense. The 

uUCi[lilciliS ~iOVIucti iiiuiiai~Ci tilu~ Ru~hfu< <nl~l 1~T~t:rlr r~~;~.e Zt hooking that lie lives as 

26 Fountain Street Apartment 1. Bushfan also provided Natick police with the phone 

number of (508)  which is the same number CI provided to detectives for the 

unidentif ed black male. Aiso Natick Police provided a color booking photograph of 

Bushfan that was later shown to CI. CI was not able to identify the male subject in the 

photograph at ttus time. 

13. Within the past week of this affidavit, ~~ranungham Police Narcotics Detectives with 

the cooperation of CI conducted.a controlled narcotics buy fram targets CI was 

instructed to contact using CI's cell phone. While in detective's presence, CI 

called (508) 309 , the number it had for~~ Detectives heard a male voice on 

the line that CI recogvizedas~ Ci then arrange with o purchase.an .-

amount of crack~cocaine. Prior to this control buy, CPs person was searched and its 

property was noted. Martinez performed this search and determined that CI did not have 

any money or illegal drugs ire it's possession. The vehicle CI was going to betiding in 

was also searched. No contraband was found. Detective Martinez provided CI with an

amount of pre-zeeo~ded buy funds and instructed CT to purchase an amount of crack from 



Detective Martinez and I then followed the CI to the buy location where other 

officers had previously esian~ished surveiliarc~. Cr was kept under constant su~eillance 

and did not stop and meet with anyone prior to reaching the buy location. At the buy 

location Detective Martinez observed two black males exit the front door of 26 Fountain 

Street. Detective Martinez observed one of the black males to be *,~,. The 

second black male's identity was unlaiown to us at the time. Detective Martinez 

observed the two black males approach the passenger side window of CI's vehicle and 

have a brief encounter in which a hand to hand transaction was observed between CT and 

. CI remained undez• constant surveillance throughout this entire investigation and 

did not stop or meet with anyone prior to and upon leaving the controlled buy with the 

exception of Narcotics Detectives. Upon completing the deal CI and target went their 

separate ways. Detective Martinez then observed both black males enter the front door of 

26 Fountain Street. 

1 A T~ R .f_ a r ~.. ~ 1., re. (`T ~n a ro arranoP~ rnP.~tina ~t. UCiCC;LIVG 1vlaI'iiilcZ aiiu i tu2ii liiuii8a~:a~e~y. fallav~..G~ .. «'~.., ......_...b..~ .--------o 

spot where CT handed me an amount of a white rock like substance that I recognized 

through my traiiung and experience to be crack cocaine. I also recogxuzed that the 

amount of crack cocaine CT provided to me is consistent in size and street value with the 

amount of money that CI paid for it. CI and CI's vehicle were then searched again.. No 

contzaband was found. CI then informed Martinez and I that was the individual 

who had provide CI with the knotted comer baggie of crack in exchange far the pre-

recorded buy finds. CI stated that the unknown black male that was present with 

was the same male who had previ~us~y provided it with crack cocaine.during the 

previous controlled purchase. The crack was later field tested and did~show a positive 

reaction for the presence of cocaine. I performed this test using a Nark #4 cobalt 

Xhiocyanate reagent tube. ~ I later entered the baggie into evidence at Franningham Police 

Headquarters: . 

15. Within the past 48 hours of this affidavit, Framingham Police Nazcotics Detectives 

with the cooperation of CI conducted a controlled narcotics buy from target Joseph 

Bushfan. CI was instructed to dial fhe phone ntunber given to it previously by the 
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unidentifi~:d black male using Cl's cell phone. While in detective's presence, CI called 

(508) , tli~ numb: i~ nad been }~ro~ide~ b ~ ~ ~~ unider~tif ed'~;acl: male, 

Detectives heard a male voice on the line. CI then arrange with the male to purchase an 

amount of crack cocaine. Prior to this control buy, CI's person was searched and its 

property was noted. Martinez perFormed this search and determined that CI did not have 

any money ar illega3. drugs in its possession. The vehicle CX was going to be riding in 

was also search. No contraband was found. Dc;tective Martinez provided LT with an

amount ofpre-recorded buy funds and instructed CI to purchase an amount of crack 

cocaine. Detective Mac-tii~ez and I then followed the C[ to the buy location where other 

officers had previously established surveillance. CI was kept under constant surv~illarice 

and did not stop and meet with anyone prior to reaching tie buy location. At the buy 

location Detective DeRosa observed two Mack males exit the fi~ant door of 26 Fountain 

Street. One of ttie males stayed on ~h~ front ,~:~rch «chile the other one approached the 

driver side window of CT's vehicle and had a brief encounter in which a hand to hand 

t...~, ~ , ~_..~o., ~~r ~ +~. ,,;ri~entifz~~ b?ack rr±a1_:e. ,CT_ remained under 1T`d11J'Q(:11U11 WQS VU~Gl Jcii ti~.~~rv~,~.i~ ~,. uiiu u.: 

constant surveillance throughout this entire investigation an:d did not stop or meet with 

anyone prior to and upon leaving the controlled buy with the exceptit~n of Naz~cotirs 

Detectives. Upon completing the deal CI and target went their separate ways. Detective 

DeRosa then observed both black males enter the front door of 2G Fountain Street. 

16. Detective Martinez and I then immediately followed CZ to a pre arranged.rneeting 

spot where CI handed Detective Martinez an amount of a white rock like substance that 

Detective Martinez recogrszzed through his training and experience to be crack cocaine. I 

also recognized that ttie amount of crack cocaine CI provided to Detective Iviaz~tince~•as 

being consistent in size and street value with the amount of money that CI paid for it. CI 

and.CI's vehicle.were then searc$ed again. No confraband was found, CI then informed 

Martinez and I that the male who provided it with the crack cocaine in exchange for the 

prerecorded buy funds was the same male depicted in the photograph that was previously 

displayed to if. Tiais phatograpli that-was displayed to CI was an image of Joseph 

Busl71'an. CI indicated that it observed a tattoo on the left side of Bush#'an's face which is 

consistent with the image CI was shown. The amount of crack was later field tested and 

10 





did show a positive reaction for the presence of cocaine. Detective Martinez performed 

This test using a Nark #4 cooali iriio~yar~ate reage ;t ~ fie. Deiecti.~e Mar~inez later 

entered the baggie into evidence at FramYngham Police Headquarters. 

17. Within the past 48 hours I spoke to Framingham Police Street Crimes Officer 

Timothy O'Toole. Officer O'Toole had explained to me that in December 2010 he had 

been to the residence of 26 Fountain Street to attempt to locate Joseph Bushfan. At the 

time Bushfan had outstanding warrants. Officer O'Toole was unable to locate I3ushfan 

but was told by persons inside the apartment that he did indeed live there. Officer 

O'Toole explained that he entered the front door of the home whcrc there is u common 

area; he stated that the entire first float was one apartment. 

18. Based on the above, I believe there is probable cause to establish that j~ 

and Joseph Bushfan distribute crack cocaine, and that said distribution is 

a•• a E=~--- ~ ~..•... C~~~~t e„~,,.,,Prr i in FrZminvFtam_ TV(~ a ~uildine more 

specifically described in the attached application. Therefore I believe there .is probable 

cause to believe that cocaine, drug paraphernalia, records of persons and items involved 

in the purchase and sale of cocaine, or those showing occupancy and money or evidence 

of money relating to the purchase or sale of cocaine will be found within 26 Fountain 

Street, Apartment 1 in rramingham, MA. 

19. In my training and experience, ~ have also teamed the following: 

A. Drug distribution is sometimes conducted as a cash and carry business., 

and at other times, drugs are bought and sold on credit In either event, the 

distribution of dings is a cash business, and distributors of drugs often deal . 

in large sums of money. This necessitates that the distributor be in the 

possession of, or haS ready access to large amounts of money. 

B. Because drugs aze often bought and sold on credit, distributors frequently 

maintain written records of the drugs bought and sold ,the identities of the 

11 



persons who have purchased or sold the drugs, and the moneys due to, or 

owed, by them. 

C. Distributers of dnzgs often maintain books, records, receipts, invoices, 

notes, ledgers, money orders, hank records and other papers relating to 

their transportation, ordez~ing, sale, and distribution of controlled 

substances. 

D. Persons involved in the distribution of controlled substances often secrete 

their distribution records, controlled substances, and money, on their 

person, in their residences, in the residences of persons involved with 

them in the distribution of controlled substances, and in~bank safe deposit 

boxes and other secure storage areas to which they have access. This is 

done for several reasons. First, safe deposit boxes, secure storage areas, ~ , 

and hidden areas of the residences and businesses are thought to provide a 

high degree of security for the records, drugs and proceeds of their drug 

distribution activities. Second, by secreting these items in secure areas, 

such a safe deposit boxes and hidden locations within their residences, 

drug distributors hope to minimize the likelihood that these items will be 

discovered by law enforcement officers who may execute search warrants 

at their offices, businesses or homes. Third, federal currency transaction 

reporting laws require financial institutions and businesses to report to the 

federal government cash transactions in excess of $10,000. Because 

individuals participating in drug distribution activities often deal in e~sh 

transactions greater. than $10,000, they often store fiheir monies in safe 

deposit boxes and other secure azeas, such as hidden locations within their . 

residences and businesses, to avoid transactions being reported to.the 

federal government. 

E. Drug distributors may aide their monies, rather than investing in bank 

accounts or other investment vehicles, for other reasons as well. For 

12 



exaniple, distributors of drugs of#en do not report their distribution income 

to the intema[ Rz~enue Servic;, ar:d :~epar~menY o~Revenue, and by 

secreting their distribution monies in safe deposit bores (or in other secure 

storage locations), they attempt to minimize the likelihood of detection by 

these agencies. Also, drug distributors often are familiar with the drug 

forfeiture laws, and attempt to conceal from law enforcement those assets, 

which are used to facilitate their drug distribution activities. As such, 

monies, as well as ownership records for other assets such as vehicles and 

real estate, are often secreted in secure storage areas such as safe deposit 

boxes. 

F. Drug distributors often employ stratagem to conceal the fact that their 

money, and assets acquired with their money, are traceable to the 

distribution of drugs. One common method of disguising the source of 

~. a_ <cl,.......1 » :~ FL..-,.. t o n l~~ a lP itimafP ufu~ tt7uiicy i~ w iaiuiu2i « uuv~lg L'✓ ~~ ~.ppears t.. .,~... 

business. Drug distributors often associate themselves with .cash 

businesses, or persons involved in cash businesses, and falsely attribute 

their drug monies and income to the cash business. This tends to establish 

a lawful source for fine money, thereby insulating the drug dealer and his 

money and asset, from detection by law enforcement officers. 

G. Whatever method of "laundering" money that a drug dealer employs, it 

allows him to invest his dntg money.in bank accounts, certificate of 

deposits, securities, business ventures, and other inveshnent vehicles, with 

some degree of confidence that the true source of the money will not be 

detected. 

H. Persons involved in the distribution of controlled substances utilize 

various paraphernalia, such as scales, cutting agents (diluents) and 

packaging materials such as plastic sandwich baggies, to prepare and 

package these controlled substances for further distribution. Such 

13 



paraphernalia are often stored in close proximity to where the controlled 

substances are stored, such as in tine cars ~~d residences ~f distributors, 

and on their persons. 

I. Person's involved in the distribution of controlled substances utilize 

"hides" in there vetucle's and home's. These lode are built into different 

areas of tl~e cars' and are built in such a way that there blend in with the 

cars original interior or exterior. These "hides" can be opened manually 

or electronically by manipulating several different electronic devices in 

the vehicle, some are also ~penecl wide the use of Magnets. In the homes 

the hides are built into the floor and walls of the homes and under the 

various cabinets. 

2U. Therefore, I am seeking the issuance of a search warrant to search 26 Fountain Street 
1 T'! 1 ~ ~! A T.. alp — C— 1 H~7aY~CIlCtii ~ in rrafiiiii6~iaiii, turf-~ ivi uic luclGwiii~ iicii5: 

a) Books, papers, documents, ledgers, records, accounts, evidencing the 

possession and/or distribution of Cocaine including but not limited to, 

records and other papers reflecting (A) the purchase and acquisition of 

Cocaine, (B) the identities of the sources of Cocaine (C) the storage and 

transportation of Cocaine (D) the distriburion of Cocazne (E} the identities of 

persons to whom Cocaine was distributed; 

b) Books, papers, documents, ledgers, records, accounts evidencing the sources 

of money or other property used to purchase or acquire Cocaine, and/or the 

.manner in which financial proceeds of the distribution of Cocaine are stored, 

invested ar spent, including, but-not limited to (A) 'amounts of money paid, 

collected or owed on account of the purchase or sale of Cocaine, (B) bank 

records, (C) investment account records, (D) safe deposit box rental 

agreements or keys, (E) property deeds, (F) bills of sale, (G) tax returns, (H) 

' vehicle titles; 

14 



c) United States currency or coins used to purchase or seli cocaine, or 

traceable to the purchase or sale of Cocaine; 

d) Scales, packaging materials and paraphernalia used in the possession and 

distribution of Cocaine; 

e) Papers and possessions identifying the persons) having custody .and control 

over the premises to be searched, and its contents; 

~ Cocaine, controlled substance as defined by M.G.L. 94C 

I am also seeking permission to photograph and seize the above listed items, should the 

aforementioned items be located. 

21. Y also request the authority tosearch at any time of night because during my 

investigation, CI has told me'~► and Bushfan conduct many of their drug transactions 

at night. T also know that persons involved in the distribution of controlled substances 

from apartments, homes and other buildings frequently employ the use of counter-

surveillance techniques for the purpose of detecting the approach of police officers. In 

my experience, these drug dealers often use lookouts posted inside and outside tf~eir 

premises, and the drug dealers choose the premises because they have a view of entry 

doors and/or the streets/alleys used by persons approaching the premises. During our 

investigation Detectives dicl observe counter surveillance activity conducted by multiple 

males that is consistent with what is described above. In addition, the Framingham 

Police Department Narcotics Upit is comprised of only several members and I.h~.ve 

found that many of the persons involved in criminal activity in Framingham recognize 

me and the other detectives by sight. 1 fear that when the search warrant is executed 26 

Fountain Street, the occupants will have the opportunity to observe our approach and may 

attempt to destroy drug evidence. Furthermore, 26 Fountain Street is amulti-family unit 

and is located in a thickly settled high crime environment which increases the likelihood 

15 



of police being detected while on approach. Because the cover of darkness maximizes 

the abiiiiy of po:ice officers to appr~a~~31 premises WiiliGiii u2iIlg u~iCC~~u, W:]~ll S~2C~~: 

warrants are executed during the nighttime, drug dealers are less likely to have time to 

destroy their drugs before the police gain entry. Due fo these facts and my wish to 

approach 26 Fountain Street, Apartment 1 without being detected, I am applying for 

permission to conduct m~ search at nighttime. 

Signed under the pains and penalties of perjury this 4~h day of January, 2011 

Dinis Avila 

Then personally appeared the above named T~inis Avita and made oath that the 

roregoing suoscrioeo oy nim is true oeiurc tnc iris ~+u~ uay o~ .,auuaiy, ~v ~ , . 

Justice/Clerk/Assistant Clerk 
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~nn~rtnuM ~ 

Cocaine, controlled substances as defined by Chapter 94C; all books, papers, 

records, documents, monies, implements and paraphernalia related to the illegal 

possession and distribution of controlled substances, including but not 1united to, books, 

papers, records acid other papers reflecting (A) the purchase and acquisition of Cocaine, 

(B) the identities of the sources of Cocaine, (C) the storage of Cocaine, (D) the 

distribution of Cocaine, (E) the identities of persons to whom Cocaine was distributed, 

(F) the sources of money or other property used to purchase or acquire Cocaine, and/or 

the manner in which financial proceeds of the distribution of Cocaine a.re stored, invested 

or spent; (G) amounts of money paid, collected or owed on account of the purchase or 

sale of Cocaine, (H) bank records, (I) investment account records, (J) safe deposit box 

rental agreements or keys, (K) property deeds, (L) bills of sale, (Ivn tax returns, (N) 

vehicle titles, (0) United States currency or coins; (P) Scales, packaging materials and 

ara hernalia• andior ra ers and ossc~si~ii~ ide;~ti~ •ins t~~ ^e:scr.~cl h~t~;na A P ~ (~1) P P .r b r ~~~ •• b 

custody and control over the premises to be searched and its contents. 



Anz~N rnauM r3 

2b Fountain Street Apaitrnent 1: 

The residence at 26 I~ountain Street is a white two family structure and is the second. 

house on the left hand side of Fountain Stz~eet as you turn onto Fountain Street from 

Waverly Street. The structure leas a red front door and a white storm door with an

overhang. There are two mailboxes one on each side of the front door. Apartment 1 

occupies the entire first floor of~ the structure. The driveway is to the left of the structure. 

The numerical street number is not visible from the street. A Google Earth Query does 

~ ~C r.~_ ~i,._~,.. i.,.:.,,. ~~.~. .~.-u,.r , ;`-l~nr:f:v~ .:: ~;:r i Y~Petiaa inn - UC:~LI:I GV 1~VLL11LG1111 JL1GG~ aJ Vi.tub ~u~. :iuiiiv :~u ~. ~~.i~ ~+vv a I: ._b-_t_ 
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Memorandum 

To: ~ Chief Steven Carl 

From: Lieutenant Michael Hill 

Date: May 31, 2011 

Subject: Internal Review of Narcotics Investigation and Officer Involved Shooting at 26 

Fountain Street on January 5, 2011 

On 03/31/11, I received a Compact Disc with the name "Stamps" handwritten on it. This CD was left in 

my office the previous evening by Assistant to the Chief, Brian Simoneau. After receiving it, I requested a 

meeting with you to discuss how I would proceed with my investigation. We subsequently met on 

03/31/11. During that meeting, you instructed me to review all material relevant to the narcotics 

investigation at 21 Fountain Street, Apartment #1, including the controlled narcotics buys, the search 

warrant affidavit, the execution of the search warrant by members of the Framingham Police 

Department SWAT Team and Narcotics Unit and the officer involved shooting. You also instructed me to 

determine whether or not policies and procedures were followed by all members of the FPD involved in 

the above investigation and operation 

have reached the opinion that all involved members of the Framingham Police Department were in 

compliance with policies and procedures during the narcotics investigation and the execution of the 

search warrant at 21 Fountain Street Apartment #1. 

have reviewed the following relevant policies for compliance. 

• Use of Confidential Informants #100-18 (See Exhibit I-1) 

• Search and Seizure #100-1 (See Exhibit I -2) 

~ Swat Team #100-23 (See Exhibit I-3) 

~ Firearms and Weapons #50-4 (See Exhibit I-4) 

• Use of Flash Sound/Diversionary Devices #100-29 (See Exhibit I-5) 

• Evidence and Property Control #600-2 (See Exhibit I-6) 

also reviewed the CD that I received from Brian Simoneau, which contained written transcripts of 

interviews conducted by Lieutenant Edward Forster and Detective Lieutenant Thomas Sullivan from the 

Massachusetts State Police Detective Unit —Middlesex. Those transcripts included interviews of the 

members of the FPD SWAT Team involved in the service of the search warrant at 26 Fountain Street, 



Apartment # 1 on 01/05/11. Also included were interviews of Tactical Emergency Medical Services 

ITEMS) personnel, FPD Narcotics Unit members, Deputy Chief Craig Davis, and Lieutenant Kevin Slattery 

(Bureau of Criminal Investigation Commander). Additionally included on the CD were the Affidavit in 

Support of the Search Warrant for 26 Fountain Street Apartment #1 authored by Detective Dinis Avila, 

the report on the arrests of Joseph Bushfan and Devon Talbert authored by Detective Felipe Martinez, 

and SWAT training records from 2003-2010. 

In addition to reviewing the above mentioned material, I reviewed the following. 

Recorded Interview of Joseph Bushfan conducted by Trooper Jeffrey Saunders and Detective 

Darren Crawford 

• Written Interview of Joseph Bushfan conducted by Trooper Jeffrey Saunders and Detective 

Darren Crawford 

• Written Interview of   conducted by Trooper Erik Gagnon and Detective Darren 

Crawford 

• Written Interview of   (Gagnon and Crawford) 

• Written Interview of Norma Bushfan Stamps (Gagnon and Crawford) 

• Crime Scene Photographs from 26 Fountain Street (taken by Massachusetts State Police) 

• Narcotics Search Warrant Photographs (taken by Massachusetts State Police) 

• Neighborhood Canvas Reports (by Lieutenant Forster &Trooper Gagnon MSP) 

• Ballistics Report (MSP Firearms Identification Section) 

• Crime Scene Affidavit and Search Warrant Application authored by Lieutenant Edward Forster 

• Narcotics Search Warrant for 26 Fountain Street Apartment #1 obtained by Detective Avila 

• Narcotics Search Warrant Return 

• SWAT After Action Report authored by Deputy Chief Craig Davis 

• Detective Bureau Reports, Logs, Ledgers, Informant Files, related to the Narcotics Investigation 

at 26 Fountain Street Apartment #1 

• FPD Firearms Records (Range Master Pro) 

RP\/IP\A/ 

According to the Affidavit of Detective Dinis Avila, I learned the following. Within the past four weeks of 

01/04/11, a reliable and confidential informant, whose identity is known to Avila, referred to as CS, 

provided information to Avila that a Black male known to CS as Dwayne Barrett was selling crack cocaine 
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from a house on Fountain Street in Framingham. CS described the house as a white, two story house, 

which is the second house on the left of Fountain Street from Waverly Street. CS said that Barrett 

accesses the house through the front door and distributes crack cocaine from the first floor apartment. 

CS described a second black male whom CS believes also resides in that apartment as approximately 

twenty years old and having a tattoo on his face. CS claimed to have purchased cocaine from Barrett by 

calling a cell phone number that he gave to CS, after which time CS meets Barrett in front of the house 

on Fountain Street . CS said that Barrett is frequently in the company of the young Blacl< male with the 

tattoo on his face. 

Within the past four weeks of 01/04/11, a reliable and confidential informant, whose identity is known 

to Avila, referred to as CI, provided information to members of the narcotics unit. The information was 

that a Black Male known as Dwayne was selling crack cocaine from 26 Fountain Street Framingham, MA. 

CI claimed to have purchased crack cocaine from Dwayne in the past by calling him at a cell phone 

number and then meeting him at Waverly and Fountain Streets (close to 21 Fountain Street). The 

detectives conducted an independent investigation on the information that they received from CI. They 

learned that the cell phone number that CI called Dwayne at was registered to T-Mobil out of 

Framingham, MA; however, no personal information was attached to that account. The detectives also 

obtained a FPD booking photograph of Dwayne Barrett, DOB . CI identified Barrett from that 

photo as the person known to CI as Dwayne. Within the past two weeks of 01/04/11, CI agreed to 

contact Dwayne at the cell phone number and male arrangements to buy crack cocaine from him. In 

Detective Martinez' presence, CI called the cell phone number. Martinez heard a male voice on the line 

that CI claimed to recognize as Barrett. CI claimed that Barrett told CI to meet him at the Gulf Station at 

Fountain and Waverly Streets. CI was searched by Martinez and was found to have no money or 

contraband. Martinez drove CI to the area of the buy location, followed by Detective Avila. Detective 

DeRosa established a surveillance of 26 Fountain Street, where he observed Barrett and an unknown 

Black male enter that residence, prior to CI's and Martinez' arrival. Martinez gave CI an amount of 

prerecorded funds and instructed CI to purchase crack cocaine from Barrett. CI then exited the vehicle 

and was kept under constant surveillance by the detectives. The detectives observed an unknown Black 

male exit the front door of 26 Fountain Street and meet with CI. They observed a hand to hand 

transaction and a short conversation between CI and the Blacl< male. CI then returned to meet with 

Martinez. The Blacl< male entered 26 Fountain Street through the front door. 



CI then provided Martinez with a knotted corner baggie with a substance that appeared to be crack 

cocaine. It was later filed tested and reacted positive for cocaine. CI was again searched and found to 

have no money or contraband. CI told Martinez that Barrett was not the person who sold CI the crack 

cocaine. CI provided a description of the Black male who sold the crack. That description was consistent 

with that of the Black male observed entering 26 Fountain Street by Detective DeRosa. CI claimed that 

the Black male who sold the crack cocaine gave CI a phone number and stated that CI could call him in 

the future. 

Detectives subsequently conducted a follow up investigation. They learned that the telephone number 

that the person gave to CI during the controlled buy of crack cocaine was listed to Joseph Bushfan of 

Framingham. They further learned that Bushfan had been arrested by the Natick PD on 08/24/10 at 

which time he provided Natick Officers with and address of 26 Fountain Street Apartment #1 

Framingham, MA. He also provided his phone number to Natick officers. This was the same cell phone 

number that CI was given during the controlled buy. Detectives obtained a booking photo of Bushfan 

from Natick PD. CI was not able to identify Bushfan from that photo as the person who sold the crack 

cocaine. 

Approximately two weeks after the first controlled buy, CI met with detectives and was instructed to 

contact Dwayne Barrett at the cell phone number that he had previously given to CI. CI called that 

number and claimed to have arranged a meeting to buy crack cocaine from Barrett. CI and the vehicle CI 

was driving were searched, before and after the controlled buy and CI was given pre recorded funds by 

Detective Martinez, as before. CI was followed to the buy location near 26 Fountain Street by Detectives 

Avila and Martinez and Kept under constant surveillance. Martinez observed two Black males exit the 

front door of 26 Fountain Street and he recognized one of them as Dwayne Barrett. Martinez observed 

both Black males approach the driver's side of CI's vehicle and engage CI in what he described as a hand 

to hand transaction. When CI and the two males parted, Martinez observed the two males enter 26 

Fountain Street through the front door. 

Detectives Avila and Martinez then met with CI and CI provided Avila with an amount of white substance 

that appeared to be crack cocaine. It was later field tested and reacted positive for cocaine. CI told the 

Detectives that Barrett was the person who sold the crack cocaine. CI also claimed that the second male 

present was the one who had previously sold the crack cocaine during the controlled buy. 

Approximately six days later, and within forty eight hours of applying for a search warrant, detectives 

again met with CI, who was instructed to contact the unidentified Blacl< male, believed to be Joseph 
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Bushfan, at the cell phone number that he provided CI with. CI called that number in the presence of 

detectives and claimed to have arranged a meeting to buy crack cocaine. CI and the vehicle CI was 

driving were searched, before and after the controlled buy and CI was given pre recorded funds by 

Detective Martinez, as before. CI was followed to the buy location near 26 Fountain Street by Detectives 

Avila and Martinez and kept under constant surveillance. Detective DeRosa set up a surveillance of the 

buy area prior to CI's arrival. De Rosa saw two Blacl< males exit the front door of 26 Fountain Street. One 

of the males remained on the front porch and the other went to the driver's side window of CI's vehicle. 

DeRosa observed the male and CI engage in a hand to hand transaction. After the buy was completed, 

DeRosa saw both Black males enter the front door at 26 Fountain Street. 

Detectives Avila and Martinez then met with CI, who provided Martinez with an amount of white rock 

substance that appeared to be crack cocaine. It was later field tested and reacted positive for cocaine. 

CI told the two detectives that the male who sold the cocaine was the same male depicted in the 

photograph that was previously shown to CI. CI was referring to the photograph of Joseph Bushfan. CI 

told the detectives that the male who sold the craci< cocaine on that date had a tattoo on the left side of 

his face. The detectives noted that in his photo, Bushfan had a tattoo on the left side of his face. 

Detective Avila subsequently met with FPD Street Crimes Officer Timothy O'Toole, who told him the 

following. During December 2010, he went to 26 Fountain Street and attempted to locate Joseph 

Bushfan regarding outstanding warrants. Bushfan was not present; however, persons there verified that 

Bushfan did reside there in the first floor apartment. The entire first floor was one apartment. 

  

  

  

  

  

  

  

  

  

  

 



Based primarily on the above information, Detective Avila applied for and obtained a search warrant to 

search 26 Fountain Street, Apartment #1, Framingham, MA. The warrant was issued by Framingham 

District Court Cierk Magistrate George Marinofsky on 01/04/11. It was a warrant to search for Cocaine 

and other items including money, records, and paraphernalia. The warrant authorized a nighttime 

search. The warrant did not authorize entering without announcing or searching any person present. 

The warrant named Dwayne Barrett and Joseph Bushfan as being occupants or people in possession of 

the premises. 

Based primarily on the violent histories of Bushfan and Barrett, Lieutenant Kevin Slattery contacted or 

caused the contact of Deputy Chief Craig Davis, to request the assistance of the SWAT unit in serving the 

search warrant at 26 Fountain Street. A short time later, Deputy Chief Davis arrived at the FPD and he 

was briefed further by Detectives Avila, Martinez, and DeRosa. In addition to the information on the 

subjects' criminal backgrounds, D/C Davis learned from DeRosa that there was foot traffic to and from 

the apartment throughout the night. He also learned that much of that foot traffic was coming from 

Wings Over Framingham, a nearby restaurant. Davis then contacted Chief Steven Carl and obtained 

authorization to mobilize the SWAT Team to secure the first floor apartment at 26 Fountain Street and 

turn it over to the detectives to conduct their search. 

Members of the SWAT were notified to report to the FPD. Specific Assignments were given to members 

of the SWAT Team including TEMS Medics. A very thorough briefing was also given, including a 

description of the premises, the narcotics history, and criminal histories of people believed to be at the 

residence. The briefing also included information that Eurie Stamps DOB 03/02/42 and an unidentified 

female in her forties, who was believed to have been Bushfan's or Barrett's aunt, may be present. (See 

Deputy Chief Craig Davis' After Action Report, Attached). 

After the briefing, the SWAT Team left the FPD at approximately 12:20AM on 01/05/11 by way of 

Concord Street to Waverly Street to Fountain Street. They travelled in a convoy which included the 

armored vehicle in the lead, followed by the equipment truck, an AMR Ambulance, Deputy Davis' 

vehicle, and Lieutenant Slattery's vehicle. While the convoy was travelling, Detectives DeRosa and 

Gutwill, who had been on surveillance of the house, observed Joseph Bushfan and two young females 

(   and   exit 26 Fountain Street and begin walling toward Waverly Street. Gutwill 

knew that the convoy was on the way and was concerned that when Bushfan and the others saw the 

vehicles that the mission would be compromised. Gutwill called over the radio to "Stand down." Several 

people in the vehicles heard Gutwill but they did not know where it was coming from nor apparently did 



they have time to react. As the vehicles turned onto Fountain Street, Gutwill saw Bushfan looking at the 

trucks going toward his house and "like getting ready to make a move back toward the house." Gutwill 

approached and took Bushfan to the ground. Gutwill was joined by Deputy Chief Davis and Officer 

Murtagh. Bushfan told one of the females to go and get his mother and she started to run back to the 

house. Gutwill stopped her and placed her against a car. Lieutenant Slattery arrived at Bushfan's 

location and Gutwill left to go to the house. Slattery pat frisked Bushfan and found a plastic bag with 8 

smaller bags of a substance which later field tested positive for the presence of cocaine. He also located 

approximately 397.00 on Bushfan. D/C Davis picked up a cell phone that was on the ground next to 

Bushfan. This cell phone had the same. phone number that was given to CI by Bushfan during the first 

controlled buy. 

While Bushfan and the two young females were being detained, the SWAT Team continued to 26 

Fountain Street to execute the warrant. As they first approached, a female later identified as Norma 

Bushfan Stamps (Joseph's mother and Eurie's wife) was observed standing on the front porch. She was 

ordered to the ground and detained until Officer Gutwill arrived at the house. He then walled her to the 

location where her son and the two females were being detained. 

When all of the SWAT members took their positions, entry was executed. It had been discussed during 

the planning stages that there was a common front door and hallway leading to the first and second 

floor apartments. There were two doors from that hallway leading into the first floor apartment. One of 

the doors, at the far end of the hallway lead into a kitchen and that door opened outward toward the 

hall. The other door, immediately on the right, lead into a living room or bedroom and that door opened 

inward to the apartment from the hallway. The entry team found that the common outer door was 

unlocked so they made easy access to the hallway. Once inside, Lieutenant Downing, Officer Sheehan, 

and Officer O'Toole went to the kitchen door. Sergeant Stuart, Officer Duncan and Officer Sebastian 

went to the living room/bedroom door. As planned during the briefing, Sergeant Stuart I<nocl<ed three 

times and announced, "Framingham Police, search warrant, open the door." When there was no 

response, Stuart gave the command to the others to "execute." Officer Casey, who was with Officer 

Langmeyer (Rake and Breal< Team) at the B Side window (left side of house) broke a kitchen window 

with the bang pole and deployed a flash bag diversionary device. 

Officer Sheehan found the Kitchen door to be unlocked so he pulled the door open and he made entry, 

followed by Lieutenant Downing and Officer O'Toole. 



Officer Duncan breached the bedroom/living room door with a battering ram. The door did not open as 

expected. According to Duncan's statement to Lieutenant Forster, "it felt like the middle of the door just 

disintegrated." Duncan then pushed his way through the door so that other people could get through 

causing him to be the first person through that door rather than the last as planned. He was then 

followed by Sergeant Stuart and Officer Sebastian. 

Sergeant Sibilio and Officer Riley were the Rake and Break Team assigned to the front window of the 

room which Duncan, Stuart, and Sebastian entered. Sibilio and Riley decided not to deploy a flash bang 

device when they saw that those officers had entered the room. 

Officers Sheehan and O'Toole made their way through the Kitchen to a hallway leading to the rear of the 

apartment. They encountered Eurie Stamps in that hallway, coming out of a bathroom or a bedroom. 

Both officers started shouting commands for Stamps to get down on the ground. Both officers also 

observed another subject in a bedroom beyond where Stamps was standing. As Sheehan described it, 

that second subject was "sneaking a peel" toward them. "He would pop up, look, and then pop back 

down." Sheehan and O'Toole continued to command Stamps to get down on the ground and he 

eventually complied by lying face down in the hallway with his head facing toward the kitchen door. 

O'Toole followed by Sheehan then moved around Stamps and entered a bathroom on the right side of 

the hallway. Both officers described the hallway as being very cluttered. O'Toole had to move several 

bins that were on the right side of the hallway so that they would have a better entrance to the 

bathroom. Both Officers were aware that someone was in the rear bedroom, beyond the bathroom. 

They went into the bathroom first because O'Toole saw something go in there. As they went into the 

bathroom, O'Toole called out that there was someone in the bedroom. The officers discovered nobody 

other than a cat in the bathroom. 

Officer Langmeyer arrived in the kitchen area and saw O'Toole and Sheehan standing in the rear 

hallway, near the door to the kitchen. He also observed that Stamps was lying on the floor. After 

Langmeyer watched O'Toole and Sheehan step over Stamps and enter the first door on the right, a 

bathroom, he either stepped on Stamps or got around him and went to the second door on the right, 

which was a bedroom. Langmeyer described Stamps as "totally taking up the hallway space." He also 

described the hallway space as being "very tight." Langmeyer found a male subject in the bedroom, 

identified as Devon Talbert. 

When Officer Duncan entered the apartment, he brought his M-4 Long Rifle to the low ready position 

and placed it on Semi Auto (safety off). He then began scanning the room, which was a bedroom, 
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followed by Sergeant Stuart. Officer Sebastian entered this room briefly and then went back out into the 

common hallway through the door and reentered the apartment through the Kitchen door. Duncan and 

Stuart came upon a blanket that was attached to a doorway leading into another room. Duncan could 

hear voices from somewhere beyond the blanket that he believed were saying, "Come out, come out." 

Duncan and Stuart then began yelling, "blue, blue" as a signal to officers on the other side of the blanket 

that they were police officers. Duncan claimed to have torn the blanket down and walled into another 

room that led to the kitchen. He could still hear voices yelling, "Come out, get down" but he couldn't see 

anyone. He had a line of sight into the Kitchen from that room. It sounded to him like the voices were 

coming from the right side of the kitchen. He believed that Sergeant Stuart told him to "go with them" 

meaning the officers that were shouting. He saw two SWAT Operators (O'Toole and Sheehan) in a 

hallway and they made entry into a room on the right. 

Duncan then described stepping onto the threshold from the Kitchen into the hallway. He stated that it 

was dark and that there were obstacles in the hallway. He saw a man (Eurie Stamps) lying on his 

stomach in the hallway, approximately two or three feet beyond the threshold. The following are 

excerpts from the transcribed interview of Officer Duncan, which was conducted by MSP Lieutenant 

Edward Forster. For full transcript of Duncan's interview, (See Exhibit H). 

As I approach, 1 can see that the hallway's dark. 1 can see that there's SWAT operators in front of me and 

1 can see a light at the end of that hallway, on the right-hand side, a doorway that's lit, on the right-hand 

side. 

Q Inside the hallway? 

A Inside the hallway, toward the back of it. lust before 1 got to those operators, or as 1 got to those 

operators, I'm not sure. They take off and they make a-- they take off down that dark hallway and make 

entry into a room down there. 1 think it was the lit room. I'm not--1'm not a hundred percent sure. But 

they take off and now they're entering a room and they're gone. 1 don't even see them. As I step in onto 

the threshold, 1 could see that it's dark. There seems to be obstacles in the hallway, disheveled, 

appeared disheveled tome. 1 see a man laying on his stomach somewhere in the hallway, probably, if 

were to guess, a couple of feet passed the threshold, maybe two, three feet passed the threshold. I--

that's trying to recollect distance in darkness. So, as 1--now, the other two SWAT operators are gone. 1 

look down. 1 see the individual laying there. At that time, his--he's laying on his stomach. His hands 

are, 1 believe, above his--1 believe his elbows were resting on the floor. His hands and fingers were open, 

and they were not on his head. They were hovering by his head. So 1 see--1 see that. As 1-- as 1 approach 
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him at the threshold, 1 recall his--1 recall his head moving up towards me and his hands moving like in a 

motion of, you know, who's this, what's coming in here. So 1 see the hands move and the head go up, 

not a great distance, just enough where my attention automatically went to his hands and his head. 

Q How far do you think you were from him then? 

A Probably the-- probably the two feet. 

Q Probably-- were you inside? You had just crossed the threshold? 

A 1 probably just crossed-- crossed the threshold. 

Q Alright. 

A So 1 see the movement. So, at that time, 1 see the movement. 1--1 have my long rifle in the low 

ready. 1 point it in his direction. At this time, 1 know--1 could--1 can hear--1 can still hearing yelling 

coming from that room down there. So I'm assuming, because 1 hear that yelling, that they have contact 

with something at that end of the room, out of my sight, in another room at the end of that hallway. He 

looks up to some degree. The hands move. My attention's focused on him. Long rifle pointed at him at 

that time, basically, because 1 didn't-- I don't know, at that point, you know, what's around him. The 

movement automatically draws my contact. So 1 have him. 1 know now-- I'm in this position. 1 know 

now the other SWAT operators move quickly. They went in for the other threat. I'm looking at the other 

room. It's disheveled in the area that he's in. I know that those SWAT operators had not checked him for 

any weapons. 1 know that there was no check of the area for any weapons, other than maybe a quick 

one with their eyes. And whether they saw something or--1 don't know. So I make a decision at that 

point. My options are focus on him like this and say, "Don't move. Don't move." eut what happens if 

there's a gun orsomething hidden anywhere and he just reaches quick? What happens? Well, I'm still in 

a position where 1 got to make a decision. Do 1 fire? Do I not fire? And in my mind, as quickly as it was 

going, 1 made the decision, I'm going to take that out of this equation. 1 decided I'm going to go on the 

side of him, get his hands behind his back; not handcuff him, but just tighten up on.his hands and kneel 

down on him so that 1 know he can't reach for anything at all, period. It takes-- in the back of my mind, it 

takes any threat that maybe someplace 1 can't see, someplace 1 can't see, out of the equation, as far as 

any firearms or weapons. So, at that point, he's on the ground. 1 don't recall if he's-- I don't recall the 

way that he's laying; if he was directly straight, parallel with the wall, or if he was cockeyed. I can't 

remember. It seems to me that he was-- he may have been laying at an angle, where his head was 

towards me, but his body may have been coming towards the right side of the hallway. I-- it was dark. 
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At that time, 1 come around the right side of him. 1 take a couple of steps and 1 come around the right 

side of the-- of the-- of the man on the ground, on the floor. For some reason, 1 don't know if--1 think 

was somewhere around his shoulders, or just passed his shoulders, I don't know if 1 stepped on 

something with my right foot, or whatnot, but, for some reason, 1 had to step backwards with my left 

foot, or not backwards, but to my left, which is essentially the spot-- the area 1 had come from. So I step 

with my right. 1 started to make that motion and, all of a sudden, I felt, for some reason, 1 had to step 

left. So, as I stepped to my left, I just--1 lose my--for some--some way, I lose my balance. 1 start to fall 

over. I'm-- I'm going backwards. 1 remember it was very quickly, but 1 start going backwards. This--1 

think my right foot's coming off the floor. We-- with our tactical equipment and everything, it's just 

awkward. 1 start--1 start going backwards. 1 think that 1 lose, or let go of, my grip on my long gun 

because I'm falling over. And 1 don't know if, in the back of my mind, I'm trying to reach and trying to hit 

the wall, so 1 don't go all the way over. But 1 find myself falling back and to the left or-- and my arms out 

like this, or just out, trying to say, basically, "Oh, shit. Here 1 go, "factor. So I'm going over. As I'm going 

over, at some point, my long rifle's pointing in the direction of the person on the floor. I'm trying to 

consciously, as I'm falling over, say tomyself-- when I'm saying the oh shit factor, pull my gun, my long 

rifle, away, but I'm going over. At some point, 1 hear the discharge of a firearm. 1 don't know if it's--1 

don't know if it's when 1 first start going over or when 1 impact, but 1 do impact with the wall, the corner 

of that--somewhere between the wall and the corner of the threshold, I impact with the wall. I'm laying 

there. Now I'm laying on the ground. I'm laying on the ground in front of the person that 1 was trying to 

secure. 1 don't recall exactly where my entire make-up of my body was, but my-- my-- my ass is on the 

ground. My back is somewhere against the wall. The long rifle--1 want to--1 think the long rifle was 

resting somewhere on me. And I'm not sure if even a part of it landed anywhere on top of him or 

whatnot. For a second, the discharge--1 heard the discharge. It was almost like there was a shot fire. 

And it took a second for it to settle in that, you know, Jesus, was that my rifle? Now I'm resting on the 

ground on my rear-end. 1 look down at-- !'m literally almost on top of him, I think. 1 can see his head. 1 

looked down at him and now 1 can see under his-- under his, what would essentially be his left shoulder, 

which was still-- now is like this. 1 can see-- now I start to see blood come out from somewhere under 

the--somewhere under the left shoulder area. I hear a voice from out in the hall, or out-- not in the hall, 

from out in the kitchen area, or what 1 believe is a kitchen. 1 can't tell you that it is. I think it was, 

wherever that room is behind me. 1 hear a voice, you know, "What was that? What happened? What's 

going on"something to that affect. At that time, 1 yell, "Man down. Man down. Man down," two or 

three times. I don't remember ifsomebody-- I was trying to getup. 1 don't remember if somebody 
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helped me up. 1 know 1 was on the deck and 1--1 don't remember if, when /was trying to getup, if 

somebody came in and helped lifted me. 1 know, at some point, somebody was right behind me, like, 

"Back up. Back up,"like, "Let's get you out of this room. Let's get you out of this particular room." Then 

1 heard somebody in that room--1 don't know who it was. 1 believe it was Lieutenant Downing, but I'm 

not a hundred percent-- yelling for the TEMS, to get the TEMS in there, which the tactical medics. Once 1 

was in the kitchen, 1 think it was--1 think it was Lieutenant Downing, said, "What happened? What 

happened?" 1 told him, 1 said, "1 fell or I tripped." 1 can't remember exactly what I said. 

Q Sure. When you're confronting the individual when he's on the floor and he's got his hands up, 

like you said, moving them, and you're thinking about, you know, the area, 1 understand, if there's 

weapons underneath him, whatever. You don't know. As far as you know, he hasn't been secured. 

You're deciding what you're going to do with him. 

A Yes. 

Q Right? And you said that, you know-- you said, at one point, whether fire or not. 1 don't know 

what you meant by that. 

A Did 1 say--1 guess, what I'm trying to-- 

Q I don't-- just give me your interpretation because 1 believe that's what 1 heard. 1 could be wrong. 

Q (Unknown) What 1 think he said was he was trying to decide if the man reached for 

something, what would he do. Would he fire or-- 

Q (Forster) There you go. Okay. Sorry. What you-- yes-- okay. Alright. I just want to clear 

that. 

A Yeah. 

Q That's in your head at that time and you decide that you want to go and secure him, you know, 

from the rear, whatever you're going to do. When you're in the low ready before that-- before that--

while you're discussing that, your trigger finger on the outside? 

A My trigger finger is on the outside of the trigger guard. 

Q The trigger guard, okay. Did it ever, at that point when you were thinking that, go into the 

trigger guard at all? 

A No. 
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Officers O'Toole, Sheehan, and Langmeyer heard the gun shot from Duncan's Weapon from the rooms 

that they were searching. They all continued with their business in those rooms. By the time they all 

exited those rooms, the first things they saw were the medics attending to Stamps. 

Sergeant Stuart was apparently the first person to find Officer Duncan after the shot was fired. Stuart 

said in his interview with MSP Detective Lieutenant Thomas Sullivan that he was in the room that 

Duncan made entry to the Kitchen from. Shortly after Duncan went into the Kitchen, Stuart heard a 

gunshot. Stuart went into the kitchen and looked into the hallway toward the rear bedroom. He saw 

Duncan sitting against the wall with his feet out crossing the hallway. He also saw Eurie Stamps lying 

face down. Stuart asked Duncan, "What do you got?" Duncan told him, "I have shots fired." Stuart 

asked, "Are you hit?" Duncan responded, "No, he is" as he pointed at Stamps. Stuart looked down and 

saw some blood. He pulled Duncan away and got on the radio and said, "We have shots fired; we need 

medics in here right now. He then moved Duncan to another room and went on to help other officers 

checking the basement. 

There was an AMR Ambulance staged outside of 26 Fountain Street. Also staged there were the 

following members of the TEMS Unit. 

• Framingham Fire Department Captain Joe Hicl<s, TEMS Team Leader 

• AMR Paramedic Dave Kay 

• FFD Firefighter EMT Jeff Beckwith 

• FFD Firefighter EMT Nicl< Ferry 

• AMR ParamedicTom Canning 

Immediately after Sergeant Stuart called for medics, Hicl<s and Kay went to Eurie Stamps. According to 

Hicks' statement they found Stamps face down on the floor in the hallway. Kay and he did a rapid 

trauma assessment. He saw a pool of blood near Stamps' head and neck area and the pool was growing. 

They rolled Stamps onto his back. Hicks saw a puncture wound on his left jaw. When Hicks cut Stamps' 

shirt, he saw a wound on the left side of his chest, which was bleeding profusely. They packed the 

wound and applied pressure. Hicks found Stamps to have a weak pulse. They moved him from the 

hallway into the Kitchen by dragging him with webbing. Once in the Kitchen, they placed him on a 

backboard and then onto a stretcher. They moved him to the ambulance where they placed a breathing 

tube in his airway and notified the Metro West Medical Center Emergency Room. Stamps had gone into 

cardiac arrest and while travelling to the hospital, Kay was at Stamps' head, Hicks was performing chest 

compressions, and Beckwith was performing airway ventilations. Ferry drove the ambulance to the 
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hospital. Also in the rear of the ambulance were AMR paramedic Tom Canning and Detective Martinez. 

According to Hicks, they continued performing CPR at the hospital until the attending doctor "called 

code." 

Devon Talbert, DOB  and Eurie Stamps were the only people found inside of 26 Fountain 

Street, Apartment #1. Talbert identified himself as Norma Stamps' nephew and Joseph Bushfan's cousin. 

He claimed to have been watching the basketball game in the rear bedroom with Eurie Stamps when the 

filash bang device went off. He denied any Knowledge that his cousin Joseph was selling drugs. He 

claimed that he resides in Boston and that he was staying at his aunt's house for a couple of days. 

Talbert had been observed exiting 26 Fountain Street and engaging in what appeared to be a hand to 

hand transaction with another person by Detective De Rosa, earlier in the evening on 01/04/11. Talbert 

was subsequently charged with Possession with the Intent to Distribute Class B Controlled Substance, 

Possession with the Intent to Distribute Class B Controlled Substance in a School Zone, and Conspiracy 

to Violate the Controlled Substance Laws. 

Joseph Bushfan, DOB  was also charged with Possession with the Intent to Distribute Class B, 

Controlled Substance, Possession with the Intent to Distribute Class B Controlled Substance in a School 

Zone, and Conspiracy to Violate the Controlled Substance Laws. Bushfan told Trooper Jeffrey Saunders 

and Detective Darren Crawford that he had about five pieces of craci< on him when he was arrested. He 

also said that he and his cousin (Talbert) sell crack to tale care of their kids. 

Norma Bushfan Stamps,   and   were all interviewed and released without being 

criminally charged. 

The search warrant that was obtained on 01/04/11 by Detective Avila was served by members of the 

Massachusetts State Police. No members of the Framingham Police Department participated in the 

search pursuant to that warrant. The return of the search warrant was made on 01/05/11 at 12:35PM 

by Detective Dinis Avila. MSP Sergeant Brian Connors was listed as the person making the search. During 

the search, the items found included one knotted plastic bag with eight individually wrapped pieces of 

rock like substance, green vegetable matter, and a pill bottle with various pills. Also found were 

packaging materials, 3 cell phones and 3 Knives. 

The residence at 26 Fountain Street #1 was treated as a Crime Scene by the Massachusetts State Police 

Detective Unit —Middlesex. The State Police obtained a crime scene search warrant and subsequently 

processed and photographed the scene. 
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The firearms that Officer Duncan was carrying during the execution of the search warrant were taken 

from him and secured by Sergeant Stuart. They were subsequently given to the Trooper Stephen Walsh 

from the Massachusetts State Police Firearms Identification Section. Those weapons were as follows. 

• Colt M-4 Commando Semiautomatic/Automatic Rifle Serial # A0230821 

• 1 magazine with 26 live cartridges from the M-4 weapon 

• 1 live cartridge from the M-4 weapon 

• 2 magazines and 56 live cartridges for the M-4 weapon 

• .40 S&W caliber Sig Sauer, Model P226, Semi automatic Pistol, Serial # UU635241 

Dr. Henry Nields from the Office of the Chief Medical Examiner performed an autopsy on Eurie Stamps. 

He determined the cause and manner of death to be homicide resulting from a single fatal gunshot 

wound to the upper body, with injuries to the heart, lung, and major blood vessels. (See Exhibit D) 

As you are aware, Middlesex County District Attorney Gerard Leone directed an investigation of the 

Eurie Stamps shooting. As you are also aware, District Attorney Leone concluded that the actions of 

Officer Duncan do no rise to the level of criminal conduct and that the shooting death of Eurie Stamps 

was an accident. Mr. Leone referred the matter bacl<to the Framingham Police Department for 

whatever administrative review that was deemed appropriate. (See Exhibit C) 

Analysis 

Regarding the Use of Confidential Informants Policy, I found that members of the Detective Bureau, 

who were involved in the narcotics investigation at 26 Fountain Street, strictly adhered to this policy. 

met with Lieutenant Kevin Slattery on 04/28/11 and 04/29/11 to review confidential informant records 

and other reports. I observed that the confidential informant files were Kept in a secure location, within 

the Narcotics Unit Office in the Detective Bureau. The informant identified in Detective Avila's affidavit 

as CI, is well documented. Detective Slattery showed me the Informant Master File, listing the 

informants by names and assigned numbers. Other documentation that I observed showed this 

particular informant's name, assigned number and informant's history. That history included the three 

controlled buys of crack cocaine from 26 Fountain Street. 

Lieutenant Slattery also showed me the Personal History Report and Conduct of Confidential Informant 

Form that was completed regarding the informant identified as CI. I also viewed the electronic ledger 

showing that proper accounting procedures were followed with the confidential investigations funds. 

The expenditure for each controlled buy was documented for the dates that they were made. Each of 
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the expenditures also documented the assigned CI number and the names of the targets, Barrett and 

Bushfan. 

Additionally, Lieutenant Slattery produced copies of the police reports related to all three controlled 

buys. The information in those reports was consistent with the information outlined in Detective Avila's 

affidavit. I also observed photo copies of the currency that was provided to the CI for the controlled 

buys. 

believe that it is apparent from the information outlined in my summary and Detective Avila's affidavit 

that the detectives involved in this case established the credibility of the informant and conducted 

sufficient independent investigation regarding the informant's information. 

will discuss the Search and Seizure and SWAT Team Policies together. Detective Avila applied for and 

obtained the Search warrant for 26 Fountain Street from Clerk Magistrate George Marinofsky. It was 

Marinofsl<y's determination to male was to whether or not probable cause existed to issue the warrant. 

He apparently believed that there was probable cause to issue the warrant. I also agree that there was 

probable cause. 

The search warrant required those serving it to I<nocl< and announce. The warrant also authorized a 

night time search. Sergeant Stuart stated during his interview that he knocked three times and 

announced, "Framingham Police, search warrant, open the door." There were at least eleven other 

officers or members of the SWAT and TEMS Teams who also heard Sergeant Stuart Knock and announce. 

Those people consisted of Ruiz, Duncan, De Rosa, Reardon, Riley, Sheehan, Sebastian, O'Toole, Kay, 

Hicks, and Beckwith. 

The search warrant did not authorize a search for all persons present. The officers were in compliance 

with the law and our policy to detain those present and keep them from moving about. Also, by case law 

and our Search and Seizure Policy, they were authorized to pat frisk people present for weapons for 

safety reasons. There was sufficient information documented that Bushfan and Barrett had committed 

numerous types of assaults with and without weapons. I believe that the analysis that should be applied 

is not whether or not there was reasonable suspicion that a specific person in the house may be carrying 

weapons, but rather it should apply to the whole situation. Certainly if Barrett or Bushfan had weapons 

in the house, anyone there could have access to them. 
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When it became apparent to Lieutenant Kevin Slattery that his detectives were obtaining a search 

warrant for a place where there were potentially armed and assaultive people, he made the request for 

activation of the SWAT Team as he should have. Deputy Chief Craig Davis (SWAT Commander) was first 

notified with the request. D/C Davis conducted a SWAT Threat Assessment, which included the 

following. 

I. Scrspect Assess»ze~zt: Yes No Unknown Points 

A. Known to use or propensity for violence: 
1. Homicide 
2. Aimed Robbery 
3. Assault 
4. Resisti~tg A~~~~est, (If Yes, 4 points) 
5. Assrudt ota Police Officer, (If Yes, 4 points) 
6. Other• 
B. Is suspect on Parole or Probation? 
C. Is suspect a drug user? 
If yes, what type (s)? 
D. Is suspect an Alcohol abuser? 
If yes, does suspect have a history of violence while intoxicated? 
E. Is suspect mentally unstable? 
If yes, describe condition 
F. Does suspect lave Law Enforcement/Milita~y background? 
(If Yes, 4 poi~ats) 
If yes, describe agency, department/ branch of service, length of 
service, and any specialties, etc. 

G. Is suspect cur►•ently/historically associated with an o►•ganization 

which is kno`vn or suspected of violent criminal actions? 
If yes, what group or organization? 

Can the organization be classified as: 
1. Paramilitary 
2. Tei7•orist 
3. Religious Extremist 
4. Gang 
5. Other: 
Total from "SUSPECT ASSESSMENT" _ 

"Yes" = 2 points "No" = 0 poi~lts "Unknotivn" =1 poi~tt 

II. Offe~zse Assesst~te~tt: Yes No Unknown Points 

A. Is the offense a felony? 
If yes, list the offense: 
B. Is the offense a violent felony? 
C. Was a weapon used in the commission of the offense? 
D. Were victims injiu•ed diu•ing the commission of the offense? 

17 



E. Were any Law Enforcement personnel injured during the 
commission of the offense? 
Total from "OFFENSE ASSESSMENT" _ 
"Yes" = 2 poi~zts "No" = 0 points "Unknown" =1 poifzt 

III. Weapon Assessment: Yes No Unknown Points 

A. Is suspect known or believed to possess: 
1. Rifle —Semi-auto or bolt/lever action 
2. Rifle — Fcrll Arrto 
If Yes, MANDATORY nctivatio~r of SWAT 
If "U~:known" IO poi~rts 
3. Shotgun 
4. Handgun 
S. Explosives 
If Yes, MANDATORY nctivatio~r of SWAT 
If "U~rknown" 10 poi~rts 
6. Knives 
7. Other• 
Total from "WEAPON ASSESSMENT" _ 
"Yes" = 2 poi»ts "No" = 0 points "Unki2ow»" =1 point 
IY. Site Assessment: Yes No Unknown Points 
A. Are there geographic barriers or considerations? 
If yes, describe: (may include upstairs apartments or rooms, 
terrain features, etc.) 

B. Is the site fortified? (If Yes,4 points) 
If yes, describe: (may include barricaded doo~•s/windows, bars, etc.) 

C. Does the site have counter s~u~veillance personnel or 
monitoring devices? 
If yes, describe: 

D. Are ARMED counter sarrveillance persouirel present? 
If Yes, MANDATORY «ctivatioir of SWAT 
If "Unk~rown" 10 points 
E. Are there more than 4 adults present at the site? 
F. Are there children, elderly persons, or handicapped. persons 
present at the site? 
If yes, describe: 

Total from "SITE ASSESSMENT" _ 
~~Yes" = 2 points Q1No" = 0 poi~its ~~U/ZIl1tOW11" = I JJO1111 

IY. Miscell~cneoars? Points 
A. No Knock = 4 points 
B. Force required to enter (door breeching, window b~•ealc and raking, etc)= 2points 
Total from "Miscellaneous Assessment" _ 

THREA T ASSESSMENT SCORE 
Total from "Suspect Assessment" _ 
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Total from "Offense Assessment" _ 
Total from "Weapon Assessment" _ 
Total from "Site Assessment" _ 
Total from "Miscellaneous Assessment" _ 
Overall Total = 
ASSESSMENT KEY: 
1-16 Points =SWAT Optional 
17-24 Points =Consult SWAT Commander 
25 + Poiizts = Mrrnd~rtory SWAT Activ~rtion 

Using the above assessment, when D/C Davis learned that Dwayne Barrett was known to possess 

firearms, that factor alone called for a mandatory SWAT activation (See III Weapon Assessment). D/C 

Davis subsequently notified Chief Steven Carl and after providing all information that he had, regarding 

the situation, he received authorization to mobilize the SWAT Team. 

D/C Davis made the arrangements for activation of the SWAT Team. He also conducted an extensive 

mission briefing with the SWAT and TEMS Team members. That briefing included interior/exterior 

photographs of the apartment to be searched, information about the drug investigation, and the 

criminal histories of the suspects. It also included aerial photographs of the area around 26 Fountain 

Street, and suspect photographs. Very specific assignments were given to SWAT and TEMS members. 

Very specific details of the approach to 26 Fountain Street were also given. Those details included 

bringing fire extinguishers and having an ambulance staged near the residence. D/C Davis also prepared 

a detailed after action report of the SWAT operation. (See Exhibit B) 

Regarding the discharge of Officer Duncan's weapon and the death of Eurie Stamps, I concur with 

District Attorney Leone that this was accidental. I do not believe that the weapon was discharged as the 

result of non compliance with our policies. Duncan's explanation of the events preceding the discharge 

is credible. Numerous officers, who passed through the hallway and climbed over Eurie Stamps before 

Duncan, described how cluttered, tight, and difficult it was to do so. Crime Scene photographs that were 

taken by the Massachusetts State Police depict the situation as described. Duncan articulated valid 

reasons for him to consider Stamps to be a potential threat and for making the decision to secure his 

hands. Duncan, as well as all members of this Department who have been trained with the M-4 rifle, 

was taught to have his finger on the outside of the trigger guard unless he was prepared to fire. Room 

clearing training has consisted of teaching officers to have the safety in the off mode (semi auto) when 

they are the first to enter a room and when they perceive a possible threat. Other officers and I were 
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instructed in this manner during refresher training with the M-4 on 05/18/11 by Sergeant Vincent 

Stuart. Duncan claimed that his finger was on the outside of the trigger guard before he lost control of 

his weapon and tried to regain control of it. He also claimed that the weapon's safety was off (semi 

auto) mode. 

The SWAT Team Policy mandates that newly assigned members complete at least 40 hours of tactical 

training. Office Duncan successfully completed five days of training specific to Barricaded Gunmen & 

High Risk Warrant Service August 4-8, 2008. This training was sponsored by LEAD Consultants. 

The SWAT Team Policy also mandates that members attend a minimum of eight hours per month 

training and that all training will be documented. I obtained copies of SWAT training records for 2003-

2010. Officer Duncan first appeared on the training roster during August 2007. I was advised by D/C 

Davis that Duncan became a member of the SWAT Team during July or August of 2007. Upon reviewing 

the training records from 2007-2010, I found documentation that monthly trainings were conducted. 

The documentation indicated that Officer Duncan was present for all monthly training sessions with the 

exception of 12/17/09. Duncan's On-Duty Calendar shows that he was on his second of three days off, 

followed by two vacation days on 12/17/09. 

Records that I obtained from Lieutenant Kevin Slattery and Deputy Chief Craig Davis have documented 

that the Framingham Police Department obtained and served at least 72 search warrants between 

12/16/06 and 01/05/11. During that time period, the SWAT Team was mobilized to assist with only 12 of 

those warrants. SWAT was also activated on separate occasions during that time period to search a 

residence and neighborhood for a suicidal male with a Knife, enter a residence with an arrest warrant, 

and assist Ashland PD with the service of a search warrant in Framingham. 

Regarding the Policy on Firearms and Weapons, on 01/05/11, Officer Duncan was carrying two 

firearms. Those firearms were a Colt M-4 Commando Semiautomatic/Automatic Rifle Serial # A0230821 

and a 40 S&W caliber Sig Sauer, Model P226, Semi automatic Pistol, Serial # UU635241. Framingham 

Police Department records indicate that both of those are Department weapons that were issued to 

Duncan. 

The Massachusetts State Police Firearms Section Report indicates that the 5.56mm discharged cartridge 

casing recovered from the laundry room, adjacent to the bedroom, at 26 Fountain Street had a 

headstamp of "LC 08". On 05/13/11, at approximately 11:30AM, I met with Sergeant Peter Sennott from 

the Massachusetts State Police Detective Unit-Middlesex at his office in Woburn. Sergeant Sennott is 

the evidence control officer for his unit. The Firearms Identification Section turned the evidence from 
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this case over to Sennott after their examination was completed. During my visit with Sennott, 

examined the Colt M-4 Commando and found that it was the same weapon that was issued to Duncan 

(Serial # A0230821). I also examined the discharged cartridge casing, the live round that was taken from 

the M-4's chamber, and 28 live rounds from one of the magazines. All of the casings had headstamps of 

"LC 08". I accompanied D/C Davis to the armory during the afternoon on 05/13/11. D/C Davis located 

the stored ammunition that is issued to the SWAT members for their M-4's. The boxes of ammunition 

were labeled Hornaday, TAP, Tactical Application Police, 5.56NA, 75gr, #8126N. This is the authorized 

ammunition for the M-4, which is articulated in the Firearms and Weapons Policy. I examined the 

ammunition in these boxes. The headstamps were "LC 08". My conclusion is that Duncan was carrying 

the authorized ammunition in his issued M-4 on 01/05/11. 

The Firearms and Weapon policy requires yearly qualification with all issued weapons. Our training 

records indicated that Duncan qualified with the M-4 as follows. 

• 10/17/07 Score 90 

• 09/24/08 Score 85 & 90 

• 06/11/09 Score 100 

• 09/17/10 Score 95 

Regarding the Flash/ Sound Diversionary Devices Policy, Sergeant Sibilio and Officer Casey, the officers 

assigned to deploy the flash bangs at 26 Fountain Street, completed training on proper use and 

deployment. Most recently prior to 01/05/11, both officers were instructed by Lieutenant Robert 

Downing (a certified instructor) on 02/18/10 (classroom segment) and 03/18/10 (practical segment). 

Sibilio and Casey were also present during a SWAT Training on 08/19/10, during which Lieutenant 

Downing reviewed the Flash Bang Policy and the team practiced deployment of flash bangs. 

D/C Davis authorized the use of the flash bangs per our policy, which allows their use to facilitate entry, 

enable arrest, and potentially reduce the risk of injury during high-risk warrant service. As previously 

mentioned all available intelligence and information was considered in making the decision to use flash 

bangs, during the pre mission briefing. Considerable thought was also was given during the mission, 

when Sergeant Sibilio decided not to deploy the second flash bang. Also as previously noted, the SWAT 

Team carried a fire extinguisher to the scene as required by this policy. 

Regarding the Evidence and Property Control Policy, I found that the crack cocaine purchased during 

the three controlled buys was logged into evidence properly. I printed an inventory control sheet for all 
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evidence related to that case (1009574). The evidence was properly logged and placed in an evidence 

locker, prior to Detectives DeRosa, Avila, and Martinez ending their tours of duty on the dates of the 

controlled buys. Similarly, the evidence found on Bushfan when he was arrested on 01/05/11 and the 

evidence found during the execution of the search warrant were also properly logged and placed in 

evidence. (See Exhibit E) 

It was noted in the State Police Firearms Identification Section report that Trooper Walsh examined and 

test fired Duncan's issued M-4. He found no malfunctions with that weapon. Trooper Walsh also took 

possession of the lead and jacket fragments recovered during the autopsy of Eurie Stamps and 

determined that they were "too damaged for further identification." Trooper Walsh also compared the 

discharged cartridge casing recovered at 26 Fountain Street with the test fired cartridge from Duncan's 

M-4. His conclusion was that "they both share the same class characteristic of caliber and firing pin 

impression shape; however, they lack sufficient agreement of unique microscopic marks to determine 

the source weapon." Trooper Walsh found that the result was inconclusive. 

Although this was a review of the actions of many officers during the course of the narcotics 

investigation and execution of the search warrant at 26 Fountain Street, unfortunately, a great deal of 

the focus is on Officer Paul Duncan. As you are aware, Officer Duncan has been a member of the 

Framingham Police Department since 01/03/06, when he transferred from the Shrewsbury Police 

Department. He was employed by Shrewsbury PD since 07/2000. Previous to that he was a police officer 

with the Mendon Police Department from 01/99-07/2000. Prior to his employment in Mendon, he was a 

part time police officer with the New Braintree Police Department from 07/96-01/99. He was also a part 

time police officer with the Millville Police Department from 1997-1998. 

In addition to his 40 hour training that was previously mentioned, Duncan successfully completed the 

U.S. Army Military Police School, Field Tactical Police Operations Course 11/15/09-11/19/09 (prior to his 

employment with the FPD). He also completed the CSX Police Rapid Response Team Tactical Rail 

Interdiction Class (24 hour class during July 2010). (See Exhibit F) 

Officer Duncan also received the following awards from you. 

• Police Commendation Award 10/14/06 

• Letter of Merit 11/11/07 

• Police Commendation Award 02/01/08 
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Officer Duncan has also received numerous letters of appreciation from citizens and the Natick Chief of 

Police. (See Exhibit G) 

There has only been one citizen's complaint against Officer Duncan. That was a complaint made by a 

citizen that a group of five motorcycle officers, including Duncan, took a 34 minute coffee break at 

Dunkin Donuts on Cochituate Road. That incident occurred on 06/10/09. Duncan and the other officers 

received Letters of Counseling from you. Officer Duncan has not been the subject of any other 

disciplinary matters. 

As you are aware, we are constantly reviewing and revising our policies. We have been an accredited 

police agency with the Massachusetts Police Accreditation Commission (MPAC) since our initial 

assessment during March 2005. We were reaccredited during September 2009 and we are presently 

preparing for a third assessment. We are one of thirty police agencies in Massachusetts that have 

attained accreditation with MPAC. In order to achieve accreditation, we were required to meet 

approximately 330 standards that are set by MPAC. Most of those standards require that our 

Department has written policies, that we adhere to those policies, and that we show documentation 

that we adhere to those policies. The six policies that I reviewed in this report have been scrutinized by 

the assessors from MPAC on two occasions. On both occasions, they found that those as well as all of 

our policies met MPAC standards. 

As I stated on Page 1, I have concluded that Department policies were followed by all members of the 

FPD, who were involved in the narcotics investigation and search warrant service at 26 Fountain Street 

Framingham, MA. I believe that my conclusion is supported by the aforementioned facts. 

Thank you. 

23 





To whom it may concern: 8-8-11 

My name is Steve Ijames, and .I am a retired deputy chief of police from 
Springfield, Missouri. I was contacted by Mr. Brian E. Simoneau following the death of 
Mr. Eurie Stamps. I did not have any prior relationship with Mr. Simoneau, and questions 
concerning his decision to contact me should be directed to him. 

Mr. Simoneau asked that I review the circumstances presented in this case, and 
offer objective opinions in response to questions that he provided to, "address the 
concerns ofnon-experts". In addition, Mr. Simoneau asked that I not confine my opinions 
to the questions asked, but address any relevant issues that were noted during my review. 
Mr. Simoneau also offered to compensate me for the time committed to this effort, but 
consistent with similar reviews I have conducted (such as the Stern Commission 
investigating the death of Victoria Snelgrove by the Boston Police), I am respectfully 
declining payment. I will also not take a role on behalf of any party should this matter 
later result in civil litigation. 

My opinions in this matter are offered in response to interviews with agency 
training and SWAT command staff, the material reviewed and listed on attachment A, 
and in consideration of the knowledge, training, and experience gained during my 32 year 
police experience-the qualifications of which are listed on attachment B. I have attempted 
to be responsive to the questions asked and issues raised, while keeping my opinions as 
brief as reasonably possible. Should additional information or expansion of a particular 
point be requested, I will respond accordingly. I am also willing to meet in person and 
discuss any of the issues addressed in my report. 

i ely, 

Majo eve Ijames 
1020 ast University Street 
Springfield, Mo. 65807 

417-838-4274 
IesslethalC}aol,com 



Responses to the questions provided: 

1. Was the use of the SWAT team on January 5, 2011 at 26 Fountain Street in 
Framingham an appropriate use of the team? 

It is my opinion that the use of the Framingham Police SWAT team to execute the 
search warrant at 26 Fountain Street was an appropriate use of the team, and 
consistent with contemporary police practice considering the circumstances 
reasonably believed to exist. It is important to note that contemporary police practice 
is just that-what most reasonable and prudent law enforcement agencies would do-
and such "practice" does not bind or compel a chief or sheriff into action or 
compliance. The ultimate responsibility for determining the "appropriate use" of any 
police resource-including the SWAT Team-rests with the chief or sheriff of the 
agency involved. 

Considerations and basis for this opinion-The original SWAT team concept (late 
1960's early 1970's) was for counter-sniper and extremely high-risk situations 
involving rioting, public disorder, and heavily armed/violent paramilitary groups. 
Beginning with the Drug Abuse Prevention and Control Act of 1970, SWAT has 
evolved into a more diverse operational element with roles that differ greatly from 
that of the original teams. This evolutionary process has not been without criticism or 
controversy. Some in the public and academic domains challenge what they describe 
as the inappropriate expansion of SWAT from its original "high-risk specialized" 
role, to more traditional police activity-most often involving drug law enforcement. 
One academic survey (involving 690 law enforcement agencies) reported that 75% of 
the SWAT activities were devoted to serving drug warrants, primarily due to the 
potential dangers if not handled by properly trained and equipped personnel. In the 
immediate case Framingham Police narcotics investigators received information from 
sources that cocaine base ("crack") was being sold in and around 26 Fountain Street. 
Two subjects were identified as the persons believed to be selling the cocaine, and 
eventually three controlled drug purchases were made from the suspect location. In 
addition, surveillance of 26 Fountain Street revealed what appeared to be multiple 
"hand to hand" drug  occurring independent of the three controlled purchases 
referenced above. In preparation of obtaining a search warrant the investigators 
conducted an inquiry into the background of the suspects involved. The information 
obtained caused them to reasonably conclude that the potential risks involved would 
likely meet the criteria for using the SWAT team to serve the warrant. The basis for 
their concern is outlined on page two of the district attorney's report as follows: 

"the violent criminal histories of (the two named suspects), the information that 
(one of them) was a member of gang involved with narcotics, weapons and 
crimes of violent crime; infot•mation that (one of them) was a known associate of 
an individual involved in the 2009 shooting of Framingham Officer Phil Hurton; 
the possible existence of a third potential suspect (named) inside the target 
location; the numerous people seen coming and going fi•om the target apartment 



in the hours leading up to the execution of the search warrant; and the numerous 
hand to hand drug transaction observed in front of the target apartment in the 
hours leading up to the execution of the search warrant" 

This information was provided to the SWAT command element, which agreed that 
the potential risks inherent in this operation met the criteria for using the tactical team 
and as mentioned in opinion #1 above, this decision was appropriate and consistent 
with contemporary practice in tactical policing today. 

2. Was the screening tool used to determine whether or not SWAT is deployed 
consistent with "best practices" regarding how to evaluate whether or not to use 
SWAT? 

It is my opinion that the SWAT Threat Assessment matrix used by the Framingham 
Police Department is consistent with and representative of contemporary police 
practice, as it relates to establishing an objective process for evaluating the 
appropriateness of using the SWAT team. 

Considerations and basis for this opinion-The Framingham Police Department uses a 
written SWAT Threat Assessment Matrix, which according to SWAT command was 
designed and intended to provide objective criteria for assessing whether the use of 
the team would be appropriate. The mari•ix is broken down into four primary areas; 

• suspect(s) assessment 
• offense assessment 
• weapons assessment 
• site assessment 

Each area is then broken down into sub-topics, which are assessed and weighted on a 
numerical basis. The total number of points are then used to provide guidance 
concerning whether the situation should be classified as optional SWAT use (1-16 
points), SWAT command consultation (17-24 points), or mandatory SWAT 
activation. The Stamps file does not contain a completed SWAT Threat Assessment 
Matrix. SWAT command acknowledged that a matrix was not written out and 
completed in this case, but instead used as a mental "check off' when consulted by 
the narcotics investigators to determine whether SWAT use was appropriate-and in 
consideration of the circumstances involved command correctly determined that it 
was. The internal affairs report by Lt. Hill states that: 

"using the above assessment, when D/C Davis learned that Dwayne Barrett 
was known to possess firearms, that factor alone called for a mandatory 
SWAT activation." 

In contrast, my understanding of the matrix is that mandatory SWAT activation only 
occurs when the weapon involved is believed to be "fully automatic", which in this 



case it was not (handgun). I completed the matrix conservatively using the 
information provided, and arrived at a total point count of 21. Based on the matrix, 21 
points suggests the operation falls under the heading of "SWAT command 
consultation". SWAT command was consulted in this case, and the appropriate 
decision concerning the use of SWAT was made as a result. It is important to note 
that there is some debate in tactical police circles concerning whether: 

A. A matrix should be used at all, as opposed to the decision being made based only 
on what is reasonable considering the totality of circumstances presented. 

B. The matrix should have a defined numerical component that mandates SWAT not 
being used. 

C. The matrix should allow SWAT to be a potential option in practically any 
situation-as the Framingham Matrix does (where one point is sufficient for SWAT 
to be "optional")-and team use is decided based on what is reasonable considering 
the totality of circumstances presented, and the assessment of SWAT command. 

The primary reason documents of this type have been created is to provide an 
objective basis for determining when SWAT should be used, and equally important in 
the minds of some, when SWAT should not. The material reviewed in the immediate 
case indicates that the Framingham Threat Assessment matrix and SWAT command 
response to it is doing just that. I examined the SWAT warrants history chart for the 
five years prior to the incident at 26 Fountain Street, and learned that the Framingham 
SWAT Team served one search warrant in 2006, three in 2007, five in 2008, one in 
2009, and four in 2010. The "reason foj• SWAT" notes provided in each reflects the 
agency focus on elevated risk/weapons, and compliance with the letter and spirit of 
the SWAT Matrix. In addition, the minimal number of warrants served by SWAT in 
the five years (14) prior to the immediate case indicates that the Framingham Police 
Department is far more restrictive in its overall philosophy on authorizing the use of 
SWAT than most agencies today. This infrequent use should not be an indication of 
whether Framingham needs a SWAT team. It is an indication of how focused SWAT 
command is on using the team only when believed to be truly needed-which should 
be commended as it is a reflective of a level of caution and restraint that I rarely see 
in agencies today. 

The SWAT command element created the matrix for the Framingham Police 
Department, has intimate knowledge of what it contains, and effectively used that 
knowledge to make the correct deployment decision in this case. Likewise, it is my 
opinion that the matrix should have been physically completed and made a part of the 
agency file. 
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3. Are the members of the Framingham Police Department SWAT team 
sufficiently trained for their SWAT mission? 

It is my opinion that the Framingham Police Department SWAT Team is sufficiently 
trained for the SWAT mission they were tasked with in the immediate case-the 
service of an elevated risk search warrant. 

Consideration and basis for this opinion-A review of the training records reveals that 
SWAT members receive a 40 hour foundational training course upon joining the 
team, which in Officer Duncan's case was provided by Los Angeles Police SWAT 
team leader Mike Odle in August, 2008. Mr. Odle is recognized as one of the most 
premier and sought after tactical trainers in America, and the 40 hour course he 
offered to Framingham SWAT (Barricaded Gunmen and High Risk Warrant Service) 
would have provided in depth information specific to resolving situations such as the 
warrant at 26 Fountain Street, and would have exceeded the level of training in this 
area most part time teams receive. In addition, each team member by policy must 
attend eight hout•s of in service SWAT training per month, and the records indicate 
that a variety of relevant topics were covered during the years preceding the search 
warrant in question, In addition, the records indicate that team members are also 
committing four additional hours to firearms training, for a total of 12 hours of in 
service SWAT related training per month. 

In order to answer the more general question concerning whether the Framingham 
SWAT team is sufficiently trained for "their" SWAT mission, I would have to 
conduct an in depth team assessment beginning with clearly defining what their 
"SWAT mission" is. I would then compare that information to the specific time and 
course work committed to foundational skill achievement and maintenance, at the 
command, supervisory, and line operator levels. The records reviewed did not provide 
information concerning the training (foundational and in service) committed to those 
assuming the command and supervisory roles. The 12 hours per month committed to 
training is less than the 16 hours most part time teams attempt to maintain, but this 
may be adequate based on the tasks higher authority expects the line personnel to 
address. 

4. Was Officer Duncan adequately trained and supervised? 

It is my opinion that Officer Duncan was adequately trained and supervised as it 
relates generally to "basic SWAT", and specifically to the technical aspects of serving 
an elevated risk search warrant. 

Considerations and basis for this opinion-As outlined in opinion three above, I 
believe that Officer Duncan received an adequate level of foundational and in service 
training to serve an elevated risk search warrant. In addition, my review of the file as 
it •elates to the supervisory effort put forth during the pre-operational planning, 
briefing, operator assignments, and warrant service itself were consistent with 



Based on the material reviewed it appears clear that Officer Duncan did not 
intentionally fire his weapon, and that the shooting was not the result of an intentional 
failure to comply with agency policy. Lt. Hill makes reference to the policy on 
"weapons and firearms" in his report, and then adds the' technical description of 
Duncan's rifle and the magazines/ammunition involved. The policy under section 6 
(a) requires officers to "handle all weapons in accordance to their training", and under 
(d), "keep their finger outside the trigger guard until ready to engage and fire on a 
target". The policy does not address the two issues that directly contributed to the 
unintended discharge by Officer Duncan; 

• Threat definition and assessment 
• Status of the safety/selector lever in response to #1 

The agency lead M4 rifle instructor told me that officers are trained to keep the rifle 
safety/selector on safe until they erp ceive a "threat", and Lt. Hill noted in his internal 
affairs report that: 

"Room clearing training has consisted of teaching officers to have the safety 
in the off mode (semi auto) when they are the first to enter a room and when 
they perceive a possible threat. Other officers and I were instructed in this 
manner duj•ing refresher training with the M-4 on 05/18/11" 

As noted above this issue is not addressed in the weapons policy, so training would 
have provided the only guidance, direction, and agency influence concerning threat 
assessment and then in response, safety/selector manipulation at 26 Fountain Street. 
The training as described empowers the individual officer to decide when a threat is 
perceived or possible, and correspondingly decide when to remove the weapon from 
safe. The inherent problem with this is absent specific training on how a threat is 
defined and differentiated between perceived and possible, offtcers will self define 
and differentiate in their own unique and diverse ways. Correspondingly, they will 
vary in their decision when to go or remain "off' safe-and such variance in my 
opinion is problematic. Lt. Hill noted in his IA report that: . 

"Duncan articulated valid reasons for him to consider Stamps to be a potential 
threat" 

Officer Duncan specifically addresses this issue in his statement, beginning on page 
36 line 21, and ending on page 40 line 20: 

"As I step in onto the threshold, I could see that it's dark. There seems to be 
obstacles in the hallway, disheveled, appeared disheveled to me. I see a man 
laying on his stomach somewhere in the hallway, probably, if I were to guess, 
a couple of feet passed the threshold, maybe two, three feet passed the 
threshold. I-- that's trying to recollect distance in darkness. So, as I-- now, the 
other two SWAT operators are gone. I look down. I see the individual laying 
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there. At that time, his-- he's laying on his stomach. His hands are, I believe, 
above his-- I believe his elbows were resting on the floor. His hands and 
fingers were open, and they were not on his head. They were hovering by his 
head. So I see-- I see that. As I-- as I approach him at the threshold, I recall 
his-- I recall his head moving up towards me and his hands moving like in a 
motion of, you know, who's this, what's coming in here. So I see the hands 
move and the head go up, not a great distance, just enough where my attention 
automatically went to his hands and his head. So I see the movement. So, at 
that time, I see the movement. I-- I have my long rifle in the low ready. 1 point 
it in his direction. At this time, Iknow-- I could-- I can hear-- I can still 
hearing yelling coming from that room down there. So I'm assuming, because 
I hear that yelling, that they have contact with something at that end of the 
room, out of my sight, in another room at the end of that hallway. He looks up 
to some degree. The hands move. My attention's focused on him. Long rifle 
pointed at him at that time, basically, because Ididn't-- I don't know, at that 
point, you know, what's around him. The movement automatically draws my 
contact. So I have him. I ]snow now-- I'm in this position. I know now the 
other SWAT operators move quickly. They went in for the other threat. I'm 
looking at the other room. It's disheveled in the area that he's in. I know that 
those SWAT operators had not checked him for any weapons. I know that 
there was no check of the area for any weapons, other than maybe a quick one 
with their eyes. And whether they saw something or—I don't know. So I 
make a decision at that point. My options are focus on him like this and say, 
"Don't move. Don't move." But what happens if the~•e's a gun or something 
hidden anywhere and he just reaches quick? What happens? Well, I'm still in 
a position where I got to make a decision. Do I fire? Do I not fire? And in my 
mind, as quickly as it was going, I made the decision, I'm going to take that 
out of this equation. I decided I'm going to go on the side of him, get his 
hands behind his back; not handcuff him, but just tighten up on his hands and 
kneel down on him so that I know he can't reach for anything at all, period. It 
takes-- in the back of my mind, it takes any threat that may be someplace I' 
can't see, someplace I can't see, out of the equation, as far as any firearms or 
weapons. So, at that point, he's on the ground. I don't recall if he's-- I don't 
recall the way that he's laying; if he was directly straight, parallel with the 
wall, or if he was cockeyed. I can't remember. It seems to me that he was-- he 
may have been laying at an angle, where his head was towards me, but his 
body may have been coming towards the right side of the hallway. I-- it was 
dark. At that time, I come around the right side of him. I take a couple of steps 
and I come around the right side of the-- of the-- of the man on the ground, on 
the floor. For some reason, I don't know if-- I think I was somewhere around 
his shoulders, or just passed his shoulders, I don't know if I stepped on 
something with my right foot, or whatnot, but, for some reason, I had to step 
backwards with my left foot, or not backwards, but to my left, which is 
essentially the spot-- the area I had come from. So I step with my right. I 
started to make that motion and, all. of a sudden, l felt, for some reason, I had 



to step left. So, as I stepped to my left, Ijust-- I lose my-- for some-- some 
way, I lose my balance. I start to fall over. I'm-- I'm going backwards. I 
remember it was very quickly, but I start going backwards." 

Officer Duncan describes a tense and uncertain situation, but one that is encountered 
on practically every search warrant in America today. A subject is located, grounded, 
hands are visible and raised, he appears submissive, he has not yet been searched, 
handcuffed, or physically controlled, and there are a number of "unknowns" as it 
relates to potential danger. What should a reasonable, prudent, and properly trained 
officer do in this circumstance? Based on my knowledge, training, and experience, I 
suggest that one of the following courses of action would most likely be observed: 

1. The officer holds position, advises the subject "police-search warrant-do not 
move", weapon on or off safe (depending on agency guidance, direction, 
policy/practice, and training), weapon pointed off the subject at low ready, and 
then he/she calls for cover/contact backup. If other team members are busy, verbal 
directions to the subject are repeated, and the officer holds his/her position until 
someone is available to cover for handcuffing and search. 

2. The officer holds position, advises the subject "police-search warrant-do not 
move", weapon on or moved to safe (depending on agency guidance, direction, 
policy/practice, and training) and pointed off the subject at low ready. The officer 
repeats the verbal direction, advises the subject to slowly place their hands behind 
their back. Upon compliance the officer moves to a position of control, secures 
the subject in handcuffs, and then searches. 

In the immediate case Officer Duncan explained the reasons why he felt compelled to 
act, and act in the manner that he did. Regretfully, when he made the decision to go 
"hands on" with the subject and began moving in that direction, his training did not 
result in him first placing the weapon on safe. Upon reacting to his loss of balance 
and attempting to counter, Duncan unconsciously pulled his rifles trigger which 
resulted in the death of Mr. Stamps. 

In overly simplistic terms, the rifle safety is by design the most important aspect of 
controlling the potential for unintended discharge. In recognition of this and the 
potentially catastrophic consequences of such a discharge, it is my opinion that the 
decision- to "go off/remain off safe" should generally be consistent from officer to 
officer, not based on officer discretion, and in response to clearly defined and specific 
direction from agency higher authority. This position must be communicated through 
training, with learning validated by test and practical exercise. Some in police training 
circles will strongly disagree with my position, and assert that trigger finger control is 
far more important than the position of the safety. This opinion was famously 
illustrated in the movie Blackhawlc Down, in a scene at the chow hall where Captain 
Steele notices Delta Force operator "Hoot" with his rifle safety in the off (fire) 
position. Steele challenges "Hoot" and says, "hey soldier, your weapon should be on 
safety at all times". "Hoot" smiles, wiggles his trigger finger and says, "this is my 



safety sir". The inference is clear; "my finger, which I control, is the safety and 
determining factor on when this gun will go off'. I agree that trigger finger control is 
a critically important aspect of weapon safety-as is appropriately reflected in the 
agency weapons policy under 6(d)-but only when the officer has conscious control of 
the trigger finger. A search of the related literature reveals that there have been 
numerous cases in which individual control has been lost. Examples include when 
grasping with the non-gun hand resulting in a sympathetic squeeze with the gun hand, 
and in response to a sudden loss of balance. Officer Duncan is quoted on page 55 line 
12 of his statement, in reference to his rifles discharge as he fell: 

"I just know that it discharged. I don't know consciously that my finger was in 
there. I just know that the weapon discharged." 

In addition, there are circumstances that can result in the trigger being exposed to 
pressure independent of the officers' finger, such as entanglement with equipment on 
the raid vest or a suspect grabbing the weapon during a struggle. In any case, the 
mechanical safety is what stands between good intentions and a potentially deadly 
outcome-but it can only do so when engaged. In the immediate case Officer Duncan 
explained his removal of the rifle from safe beginning on page 28 lines 12-17 of his 
interview: 

"So, once I throw the ram down in that room, I reach over to my left side. I 
pull out my long rifle into the low ready, flick it on to semi-automatic, and I 
start scanning the .room to make sure there's no people in there or an, at g 
that's threatening towards myself and anybody else coming in." 

Officer Duncan removed his rifle from safe prior to identifying "anything 
threatening", and prior to interacting with Mr. Stamps he says an additional three 
times that he didn't see any threats as he moved through the house (page 28-9 line 25-
1, page 29 lines 9-10, page 3 line 15). Upon interacting with Mr. Stamps Duncan says 
he was to planning to "whack (place) my gun on safe" (page 49 line 15) before laying 
hands on him. The key consideration here is that Office• Duncan removed his weapon 
from safe moments after entering 26 Fountain Street-in the absence of a specifically 
identified threat-and he left it in that status until discharging the gun. This would 
appear to be outside of training as described by the primary rifle instructor, but 
consistent with training received as described by Lt. Hill, i.e., going "off safe" when a 
threat is perceived vs. when a threat is osp Bible. Officer Duncan appears to have 
removed his weapon from safe due to the unsecured premises representing a potential 
threat, which would be within his discretion as outlined in agency training, and 
consistent with many contemporary agencies in tactical policing today. 

In March of this year I conducted a survey of 703 police officers/agencies, 
specifically asking; How does your agency policy/training address long gun safety 
status during building clearing? 



The options and response breakdown are outlined as follows: 

1. On safe until firing-277 (39.4%) 

2. Off safe when clearing-59 (8.4%) 

3. Off safe when clearing, then on safe when performing a task that requires 
removing a hands) from the weapon-260 (37%) 

4. Officer preference-107 (15.2%) 

Question one was specifically worded to avoid ambiguity concerning the definition of 
a threat-which in my opinion is an issue in the immediate case-as contemporary 
officers generally agree that in order to fire you must be facing a clearly defined and 
immediate deadly circumstance. This survey reveals that there is no clear consensus 
on the issue of rifle safety status during building clearing, as evidenced by the two 
primary positions being at opposite ends of the spectrum-one basically advocating on 
safe, the other off. This topic has been the subject of "point-counterpoint" articles, 
and remains a focus much debate, discussion, and heated argument. In recognition of 
this and the potential consequences involved, it is critically important that agency 
higher authority consider all of the relevant issues, and make a firm decision that is 
then clearly articulated to line personnel, and addressed in training, policy, and 
practice. 

Summary of opinion #5 and considerations/basis: It is my opinion and belief that the 
training Officer Duncan received resulted in him removing his weapon from "safe" in 
the absence of a defined threat. His weapon remained in that condition until he 
interacted with Mr. Stamps, at which point Officer Duncan moved to take physical 
control, lost his balance, and unconsciously pulled the trigger resulting in the 
discharge that killed Mr. Stamps. It is also my opinion and belief that a significant 
percentage of contemporary police agencies in America today provide the same or 
similar training, would have approved going and remaining "off safe" in the same or 
similar fashion, and then interacted with Mr. Stamps in the same or similar way. 

6. Are the members of the Framingham Police Department SWAT team sufficiently 
equipped for their SWAT mission? 

Based on the material reviewed I found nothing to suggest that the Framingham 
Police SWAT Team is lacking in necessary equipment. Likewise, my focus was on 
the immediate case, and an accurate determination of equipment sufficiency could 
only be made following a formal, in-depth operational assessment. 

7. Wes lack of equipment a cause or contributing cause to the death of Mr. Stamps? 

Please see my response to question 6. 



8. Did the SWAT team engage in sufficient pre-raid planning for the operation in 
question? 

It is my opinion and belief that the overall pre-raid and contingency planning process 
was sufficient, and addressed relevant issues in a manner consistent with 
contemporary police practice and training. 

9. Was lack of planning a cause or contributing cause to the death of Mr. Stamps? 

It is my opinion and belief that the overall operational plan was sound, and that it 
played no role in the cause of Mr. Stamps death. Some might question the service of a 
search warrant when persons other than the known suspects are believed to be 
present. The practical reality is "others" are present in almost every police/community 
interaction in general, and in particular adults who reside in an active drug house are 
legitimate persons of interest in the criminal enterprise-until an investigation (search 
warrant) suggests otherwise. As such, serving this warrant in the circumstances 
presented was consistent with contemporary police practice. 

10. Was the SWAT team following sound law enforcement /SWAT practices? 

It is my opinion and belief that the operational plan was reflective of sound law 
enforcement/SWAT practice, which I define as being within the standards of 
contemporary police practice, thinking, training, and consistent with the manner in 
which reasonable teams would have addressed the task at hand. As outlined 
previously above in depth, it is also my opinion and belief that the issues related to 
threat assessment and safety/selector manipulation should have been clearly defined, 
described, and then formalized via training that included validated learning. 

11. Based on the information provided, can you make any recommendations 
regarding how to improve and enhance the Department's SWAT capabilities to 
minimize the likelihood of future similar tragedies? 

My response to this question is made with benefit of 20-20 hindsight not only in this 
case, but numerous similar ones that have occurred across the United States. I 
recommend that the Framingham Police Department formalize the process of threat 
assessment, and then provide clear and direct guidance concerning when a rifle will 
be removed from safe-with emphasis placed on remaining "safe" until the decision to 
fire has been made. In addition, I suggest that this process include specific direction 
concerning muzzle control, and the provision of clear and direct guidance on when a 
firearm can be pointed at a person-with special consideration given to the use of force 
implications and inherent dangers involved. Some will suggest that removing officer 
discretion from things such as when they can go "off safe" or when they can point a 
gun will unreasonably place them in danger. I respectfully disagree. The same 
arguments were put forth in the late 1970's, when progressive firearms trainers 
advocated abandoning the long held tradition of "un-snapping" the holster• when 
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facing a potential "threat". Officers historically "un-snapped" their holsters because 
they believed if they waited until the gun was needed, they would never "un-snap" 
and get it out in time. What occurred far more o$en was the officers "un-snapped" in 
the absence of a legitimate threat, and ended up losing their guns in the struggle that 
followed due to it not being secured by the strap in its holster. In the end suspects 
shot officers far more often than officers with snapped holsters failed to get their guns 
out in time. Progressive trainers began recognizing that risks were actually being 
created by the officers' misguided but well intentioned efforts at risk reduction. 
Officers were then taught effectively to stay "snapped" until drawing their gun, and 
guns lost to suspects and the related negative outcomes have dropped dramatically 
ever since. I believe a similar analogy can be made today when considering threat 
assessment, rifle safety status, and the gun pointing issues outlined above. In depth 
studies have been conducted that clearly indicate properly trained officers can assess 
a threat, remove the rifle from safe, raise the muzzle on target, and deliver an accurate 
shot in less than one second. It is important to note that similar tests have revealed 
that had the same officer been on target and off safe when the justification to shoot 
was presented, the lag/reaction time inherent in the perception of the deadly threat, 
mental formulation of the plan to pull the trigger, and then the trigger pull sequence 
itself generally requires approximately the same amount of time. 

Conclusion and overall summary 

Based on the information considered, it is my overall opinion and belief that the 
Framingham Police Depa~~tment SWAT Team is generally well trained for a part time 
team, and led by caring and competent managers who demonstrate a remarkable level 
of restraint before deploying the team, as well as high degree of professionalism and 
pre-event competency when planning a deployment. The Framingham SWAT Team 
training and operational process related to threat assessment and rifle safety status is 
consistent with countless teams nationwide, who serve hundreds of thousands of 
search warrants each year-with a statistical probability of a negative outcome such as 
this occurring at just above zero. Likewise, it is my opinion and belief that we have an 
obligation to prevent every single negative outcome that we reasonably can-and that 
is my hope for the future following this case. If officers can be trained to take full 
advantage of the safety mechanisms built into their equipment, and then reasonably 
assess threats and react accordingly, I believe that necessary law enforcement and 
crime suppression operations can be conducted in the safest manner possible for 
persons on both sides of the badge. 
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Attachment "A" 

• Interviews of the involved persons 
• Photographs of the scene 
• SWAT team training records 
• 911 call record 
• Crime scene report 
• Raid plan and related records 
• Search warrant and related records 
• SWAT operational history 
• Prosecutor report/records 
• IA report 
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Attachment "B" 

Stephen Bradford Ijames began his full time police career in 1979. He retired in 2007 as 
an assistant chief of police with the Springfield, Missouri Police Department, and is at 
present a commissioned deputy with the Greene County, Missouri Sheriffls Office. 
Ijames has a bachelor's degree in Criminal Justice, a master's degree in Public 
Administration, and is a graduate of the 186th FBI National Academy. 

During his law enforcement tenure Ijames served in, supervised, and commanded a 
variety of assignments including uniformed patrol, criminal investigations, undercover 
narcotics, and Special Weapons and Tactics (SWAT). Ijames was the founder, first team 
leader and then commander of his agencies full time tactical team. In that role he 
participated in, supervised, or commanded the service of approximately 3,000 search 
warrants, and the resolution of over 150 barricaded subject incidents and seven hostage 
taking scenarios. He currently provides tactical training and operational command 
consultation for the Greene County Sheriff s SWAT Team. 

Ijames is an original member of the National Tactical Officers Association (NTOA) 
board of directors, created their less lethal force instructor• trainer program, and was their 
first less lethal force section chair. Ijames also created the less lethal force instructor 
trainer program for the International Association of Chiefs of Police (IACP), and is a 
member of their National Policy Center board of directors. Ijames is the author of the 
IACP model policies on TASER, less lethal force, chemical agents, noise flash 
diversionary devices, hostage rescue, barricaded subjects, and their Concept and Issues 
Papers on SWAT and police rifles. He also is a lead instructor for the IACP and 
California Association of Tactical Officers (CATO) SWAT Command and Supervision 
Training P►•ograms. 

Ijames has provided use of force training on behalf of the IACP and the U.S. Department 
of State across the United States, Canada, and in 33 foreign countries-including such 
places as Tanzania, Bosnia, Somalia, Haiti, EI Salvador, Yemen, Pakistan, and East 
Timor. Ijames has served on a number of resistance control inquiry panels, and has 
reviewed approximately 2,000 police use of force cases for agencies across the United 
States, Canada, and overseas. 
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USE OF FORCE 

Town of Framingham 
Police Department 

A. Policy on Use of Force # 100-4 

Issue date: 11/06/06 
Type of policy: New ( ) 
Effective date: 10/16/08 

Level: Public Safi 

Amendment (X ) 

Police Division ( X 

Policy Statement 

Re-Issue (x ) 

Town Wide 

Police officers are continually confronted with situations requiring or 
resulting in the use of various degrees of force to affect a lawful arrest, ensure 
public safety, or to protect persons from harm. The degree of force used, must 
be objectively reasonable and necessary, depending upon the facts and 
circumstances known to the officer at the time of the incident. The degree of 
force an officer is required, and therefore permitted, to use is dependent upon 
the amount of resistance or threat to safety the situation produces. All force 
used shall be held to the reasonable officer's standard as created in Graham v. 
Connor. 

The objective of the use of force is to maintain and/or establish control 
over the situation. Control is achieved when a person complies with the officer's 
directions and/or the suspect is restrained or apprehended and no longer 
presents a threat to the officer or another. 

Because there are an unlimited number of possibilities, allowing for a wide 
variety of circumstances, no written directive can offer definitive answers to every 
situation in which the use of force might be appropriate. Rather this directive will 
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set certain guidelines and provide an officer with a basis on which to utilize his or 
her judgment in making reasonable and prudent decisions. 

References 
None 

Special Terms 

Deadly Force. Deadly Force as used in this policy is defined as that degree of 
force which a reasonable and prudent person would consider likely to cause 
death or serious physical injury. 

Less Lethal Force. Force which is not intended to cause death or serious 
physical injury however has the potential to. 

Non-Deadly Force. Any use of force other than that which is considered deadly 
or less-lethal. This includes any physical effort used to control or restrain 
another, or to overcome the resistance of another. 

Serious Bodily Injury. Serious bodily injury is defined as any bodily injury 
which creates a substantial risk of death; causes serious, permanent 
disfigurement; or results in extended loss or impairment of the function of any 
bodily member or organ. 

Circumstances. The officer's perspective of the severity of any crime, the 
existence of an immediate safety threat to the officer or others, and the degree 
of compliance /non-compliance from the subject. 

Subjecf Action (s). The subject action (s) as perceived by the reasonable 
officer. 

Officer Response (s). The "balanced" response (s) appropriate for the 
reasonable officer's selection from the Use of Force Model's response 
categories, in order to maintain or gain subject compliance and control. 

i. Policy 

Members of this Department shall only use that amount of force that is 
objectively reasonable and necessary, based on the facts and 
circumstances known to the officer at the time force is used, to affect 
lawful objectives and effectively bring an incident under control, or to 
protect his/her life and/or the lives of others. The amount and degree of 
force which may be employed will be determined by the facts and 
surrounding circumstances, and must be a "balanced" response 
appropriate for the reasonable officer's selection from the Use of Force 
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Model's response categories, in order to gain subject compliance and 
control. 

The amount and degree of force which may be employed will be 
determined by the surrounding circumstances including, but not limited to: 

• The nature of the offense/ perceived circumstances; 

• The behavior of the subject against whom force is to be used/ 
perceived subject action(s); 

• Actions by third parties who may be present; 

• Physical odds against the officer; and 

• The feasibility or availability of alternative actions. 

• The facts known to the officer at the time of the incident; 

• The need to make a decision in a tense, rapidly evolving 
situation. 

II. USE OF FORCE MODEL 
The Use of Force Model is described below displays the least to the most 

severe measures. Officers should employ a "balanced" response (s) appropriate 
for the reasonable officer's selection from the Use of Force Model's identified 
response categories, in order to maintain or gain subject compliance and control. 
Conversely, officers must never overlook the possibility of force de-escalation 
when possible. 
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Municipal Police Training Committee- Use of Force Model 
The Use of Force Model was developed in 7991 by Dr. Franklin Graves, Federal Law 

Enforcement Training Center and Professor Gregory J. Connor, University of Illinois Police 
Training Institute. T"' 1998, G. Connor. All rights reserved. 

LEVEL 1 
Subject Action (s). Compliant. Represents the vast majority of officer /citizen 

confrontations in the form of cooperation and control. Such 
cooperation is generally established and maintained via, verbalization 
skills, etc. 

Threat Perception. Strategic. 
The broad "mind seY' of the officer. The officer must maintain this 
functional foundation, centered upon strategies designed to enhance 
the status of safet . 

Officer Response Cooperative Controls Cooperative controls include contemporary 
controls developed to preserve officer safety and security, including: 

communication skills, restraint applications, etc. Remember the use of 
verbal persuasion can, in some cases, prevent and or minimize the 
need for physical force. 

LEVEL 2 
Subject Action (s). Resistant (Passive). The preliminary level of citizen non-

compliance. Here, the citizen, although non-compliant, offers no 
physical or mechanical energy enhancement toward the resistant 
effort. 

Threat Perception. Tactical. The officer perceives an increase in threat potential within 
the confrontational environment and tactical procedures are designated 
and deployed. 

Officer Response Contact Controls. Contact Controls include resistant 
countermeasures designed to guide or direct the non-compliant 
subject. These "hands on" tactics would include the elbow /wrist 
grasp, escort position, etc. 
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LEVEL 3 
Subject Action (s). Resistant (Active). The subject's non-compliance is increased in 

scope and / or intensity. The subject's non-compliance now includes 
energy enhanced physical or mechanical defiance. 

Threat Perception. Volatile. The officer perceives an activated level of alertness and 
threat potential. Here the officer is confronted with the presence or 
potential of critical dynamics, including threat intensity and severity 
within the enforcement encounter 

Officer Response Compliance Techniques. Compliance techniques include 
resistant countermeasures designed to counter the subject's enhanced 
degree of resistance. These tactics could include the wrist locks, 
chemical agents (to include PepperBall) ,distraction techniques, 
takedowns etc. The ASP expandable baton may also be used as a 
non-impact/restraining come-along tool. The use of the TASER in Drive 
Stun mode is also categorized as a compliance technique. 

LEVEL 4 
Subject Action (s), Assaultive (Bodily Harm). The officer's attempt to gain lawful 

compliance has culminated in a perceived or actual attack on the officer 
or others. The officer makes the reasonable assessment that such 
actions by the subject would not result in the officer's or other's death 
or serious bodily harm. 

Threat Perception. Harmful . An accelerated perception of threat directed upon the 
officer or others. In this regard the officer must deploy initial defensive 
force in the effort toward eventual subject compliance and control. 

Officer Response Defensive Tactics. Defensive tactics includes assaultive 
countermeasures designed to cease the subjects non-lethal assault 
on the officer or others, regain control, and assure continued complianc 
These tactics could include baton strikes, kicking techniques, striking 
techniques, Less Lethal Impact Weapons (beanbag), and the Taser 
when robes are de to ed . 
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LEVEL 5 
Subject Action (s). Assaultive (Serious Bodily Harm /Death). The officer's attempt 

to gain lawful compliance has culminated in the perception of an attack 
or the potential for such an attack on the officer or others. The officer 
makes the reasonable assessment that such actions by the subject 
could result in serious bodily harm or death to the officer or others. 

Threat Perception. Lethal. Although this potentially lethal degree of threat is most 
infrequent, it remains most crucial for the continuation of officer safety 
and security. 

Officer Response Deadly Force. Deadly force includes assaultive countermeasures 
designed to cease an assault which is lethal or could cause great 
bodily harm on the officer or others. These tactics could include the 
use of a firearm, lethal baton strikes, etc.(See Deadly Force Section 
Below) 
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III. PROCEDURES: USE OF NON-DEADLY FORCE 

1. Only issued or approved equipment will be carried on duty and used 
when applying any level of force. In the event an officer is faced with a 
situation where there is a substantial risk of physical injury or death to 
themselves or another, and access to approved tools and weapons is 
not available or tactically feasible, he or she may resort to using a tool 
of immediate opportunity. 

2. Use of restraining devices is mandatory on all prisoners, unless in the 
officer's judgment unusual circumstances exist which make the use of 
restraining devices impossible or unnecessary (e.g. prisoner is 
handicapped, etc.). The mere placing of handcuffs on a prisoner will 
not be construed to be a use of physical force. 

3. After any level of force is used, the officer will evaluate the need for 
medical attention or treatment for that person upon whom the force 
was used and arrange for such treatment when: 

a. That person has a visible injury; or, 

b. In the case of use of pepper spray, immediately after spraying a 
suspect, officers shall be alert to any indications that the 
individual needs medical care. This includes ,but not limited to, 
breathing difficulties, gagging, profuse sweating and loss of 
consciousness; or 

c. That person complains of injury or discomfort and requests 
medical attention. 

NOTE: Any person deemed in need of immediate medical 
attention shall be transported in accordance with departmental 
policy on Transporting Prisoners to the nearest available medical 
facility or hospital. All medical treatment received shall be noted in 
the officer's report. 

4. The officer shall promptly notify his immediate supervisor of the 
incident. 

5. The officer shall attempt to locate and identify all witnesses, 
documenting their statements. 
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V. DEADLY FORCE: GENERAL CONSIDERATIONS AND GUIDELINES 

The purpose of the following section is to set forth guidelines for members of this 
Department in making decisions regarding the use of Deadly Force. The 
guidelines have been developed with serious consideration for the safety of both 
the police officers and the public, and with the knowledge that police officers are 
often called upon to make split-second decisions in circumstances that are 
tense, uncertain, and rapidly evolving. The value of human life is immeasurable 
in our society. This Department places its highest value on the life and safety of 
its officers and the public. The department's policies and procedures are 
designed to ensure that this value guides police officers in their use of deadly 
force. 

VI. PROCEDURES FOR THE USE OF DEADLY FORCE 

A member of this Department is authorized to use deadly force to: 

1. Protect himself or others from what he reasonably believes to be an 
immediate threat of death or serious physical injury; or 

2. An officer may use deadly force to prevent the escape and effect the arrest of 
a person only when: 

a. The arrest is for a felony; and 

b. The crime for which the arrest is made involves the use or attempted 
use, or threatened use of deadly force; and 

c. The officer reasonably believes that the force employed creates no 
substantial risk of injury to innocent persons; and 

d. there is a substantial risk that the person to be arrested will cause 
death or serious physical injury if his apprehension is delayed. 

e. Where feasible, and where such action does not expose the officers to 
risk, officers shall identify themselves as police officers and give some 
warning before using deadly force. 

VII. FIREARMS PROCEDURES 

In addition to the above-mentioned situations, a police officer may also discharge 
a weapon under the following circumstances: 

1. For authorized demonstrations, training, or competition, with weapons 
authorized by the Department. 

2. To destroy a dangerous animal or an animal so badly injured that it 
should be destroyed to prevent further suffering. Children should not 
be present 
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3. Officers who find it necessary to discharge firearms shall exercise due 
care for the safety of persons and property in the area and shall fire 
only when reasonably certain that there is no substantial risk to 
bystanders. 

4. Because of the danger of unintentional death or injury, warning shots 
are prohibited. 

5. Firearms shall not be used as signaling devices or to summon 
assistance, except in extreme circumstances where there is no other 
means to communicate 

6. Firing to disable a vehicle is prohibited. 

7. Officers shall not discharge a firearm from within a moving vehicle. 

8. Officers shall move out of the path of any oncoming vehicle (unless 
there is no ability to retreat) instead of discharging a firearm at it or any 
of its occupants. Moving to cover, repositioning and or waiting for 
additional responding units to arrive and maintain a tactically superior 
police advantage maximizes officer safety and minimizes the necessity 
for using deadly force. Firearms shall not be fired at a moving or 
fleeing vehicle unless; 

a. the officer or another person is currently being threatened with 
deadly force by means other than solely the moving vehicle or 

b. there is no reasonable ability to retreat. 

NOTE: The prohibitions in section VII exists for the following reasons: 
Officers should be aware of the potential inability of a bullet to 
penetrate the metal or glass surfaces of an automobile and the 
likelihood of ricocheting bullets. If the bullets) disable the operator, 
the vehicle may crash and cause injury to officers or other innocent 
persons. Officers must realize that it is highly unlikely that a 
bullet will stop a moving vehicle. 

9. Firearms shall not be utilized when there is substantial risk to the 
safety of other persons, including risks associated with vehicle 
accidents. 

10. Care shall be taken to ensure the safety of the general public in the 
vicinity. 

11. An officer shall avoid the unnecessary display of firearms. However, 
in responding to any potentially dangerous situation (e.g., searching 
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a building pursuant to a burglar alarm or approaching a business 
establishment on a report of a robbery in progress etc.) an officer 
may carry his/her firearm in a position that will facilitate its speedy, 
effective, and safe use. 

VIII. USE OF FORCE REPORTING AND INVESTIGATION 

1. Every employee who uses force (with or without a weapon) that results in 
injury or death, and/or who discharges a firearm (except for authorized 
demonstrations, training, or competition), or uses anon/less lethal weapon 
shall submit a report in a timely manner, subject to applicable law. 

2. A separate Use Of Force Report shall be generated during the booking 
process (completed by the Booking Officer). The report will be filed 
separately by Records Personnel who will forward a copy to the Field 
Operations Commander for analysis. 

If the subject is not processed during booking (i.e. bailed from 
hospital) or force was used during crowd control tactics, etc. a Use 
of Force (Ctrl +click to follow link) report will be generated manually 
from the FORMS folder in the "S" drive. The Use of Force report 
form will be completed by the officer applying the force who will 
submit the form along with his/her SOR report. 

3. If injuries result from the use of force, every employee who witnessed the 
incident shall, subject to applicable law, submit a supplemental narrative to 
be included with the initial report, 

4. Employees shall note all facts and circumstances involving any use of force 
and firearms/weapons discharge in the relevant incident report. This Report 
shall also contain: 

a. The names and addresses of victims and witnesses; 

b. The extent of treatment of injuries, if any; 

c. The name of the treatment facility and physician administrating 
treatment. 

4. The Patrol Supervisor shall respond to the scene of an incident where an 
officer or other person is seriously injured. [S]he shall: 

a. Ensure that all injured parties receive any necessary 
assistance, including medical treatment, and that any injuries 
are properly documented. 
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b. If an injury or complaint of pain exists, supervisors shall obtain 
photographs. 

NOTE: A photograph showing no injury may be as important as 
one which shows injury. 

c. Determine if an investigator should respond to the scene and 
the level of investigative services to be utilized (including 
photos, measurements and diagrams.) 

d. File a report on the incident with the Shift Commander. 

5. The Shift Commander shall: 

a. Ensure photographs are taken of any injuries (or complaint of 
injury) 

b. Review the reports) describing the use of force, and all other 
related reports; 

c. Notify the Deputy Chief-Operations. 

d. Ensure that all witnesses and injured parties have been 
interviewed. 

e. Assign sufficient officers to secure the scene to preserve 
physical evidence and request the assistance of investigators 
and/or crime scene technicians as appropriate. 

f. Make arrangements for counseling assistance for the officer 
(see Critical Incident Stress policy), or members of his family. 

g. Forward copies of all reports to the Deputy Chief-Operations 

NOTE: In those incidents of the use of force where serious 
bodily injury or a death results, the District Attorney's Office will 
be notified forthwith. 

6. The Deputy Chief-Operations shall be responsible for the following: 

a. Notify the Chief 

b. Ensure that a thorough investigation was conducted by a supervisor 
not involved with the incident and that all reports were properly 
prepared and submitted; 

c. Review all reports submitted; 

d. Maintain a separate file of all Use of Force incidents by officers for the 
purpose of conducting an annual analysis of all Use of Force for 
reports, recommending to the Chief further action if necessary (i.e. 
policy upgrades, training needs, equipment upgrades). 
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7. During the course of the investigation, information concerning the incident will 
be released to the public or news media only through the department's Public 
Information Officer (unless otherwise authorized by the Chief.) 

IX. ADMINISTRATIVE RELIEF FROM DUTY DUE TO AN ACTION THAT 
RESULTS IN DEADLY FORCE 

In every instance where the use of force or any action results in death or 
serious bodily injury to another person, the following steps shall be taken. 

The supervisor shall impound the weapon involved immediately. In 
doing so, the investigating officer shall preserve the weapon in the 
condition in which [s]he finds it. 

2. If necessary, the officer/employee involved shall be taken to Metro-
West Medical Center for evaluation due to the abnormal stress placed 
on him/her in these circumstances. 

3. The officer/employee involved will be placed on Administrative Duty 
Status pending administrative review. The involved 
officer's/employee's invocation of legal rights shall not affect the length 
of this status. 

4. The involved officer/employee will be given the opportunity to call 
his/her family as soon as possible. 

5. Assignment to Administrative Duty status shall be with no loss of pay 
or benefits. 

6. Administrative duty is intended to serve two purposes: 

a. To address the personal and emotional needs of an 
officer/employee involved in an action which results in injury or 
death; and 

b. To assure the community that verification of all the facts 
surrounding such incidents are fully and professionally 
investigated. 

8. Officers/employees on Administrative Duty shall, subject to 
applicable law, be reasonably available to investigators to assist, 
when necessary, in the investigation of the incident. 

9. Whenever an officer/employee is involved in an incident that results 
in a serious injury or death, the officer/employee will be referred to 
the appropriate employee assistance program (see Critical 
Incident Stress policy). 
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X. POLICY TRAINING 
This Use of Force policy will be issued and reviewed annually at Firearms In-
Service training, whenever a new type of weapon is issued to them, and with 
any newly hired officers (during their field training orientation). The review and 
issuance of this policy will be documented. 
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OFFICER INVOLVED SHOOTINGS 

Town of Framingham 
Police Department 

Policy on Officer Involved Shootings #200-16 

Issue date: 03/11/08 
Type of policy: New (x) Amendment ( ) 
Effective date: 03/18/08 

Level: Department (x) Division () Town Wide ( ) 

Policy Statement 

Fortunately, few officers become involved in hostile shooting situations, however all 
officers should have an understanding of steps that must be taken in such an event. 
The initial response of involved officers and the steps taken thereafter by first 
responders, supervisory and investigative personnel often determine whether an 
accurate and complete investigation can be conducted. The accuracy and 
professionalism of such investigations can have significant impact on involved officers. 
Other than in training exercises or similar agency-authorized actions, discharges of 
firearms by police officers, whether on or off duty, will be the subject of departmental 
investigation. The extent of the investigation should depend largely upon the real or 
potential impact of the shooting. Shootings that take place under hostile circumstances 
and, in particular, those in which injuries or fatalities have occurred, are situations that 
require more intensive investigation and involve a broader range of potential information 
requirements. 

The seriousness of officer-involved shootings cannot be overstated. The reputation and 
often the career of involved officers depend upon whether a full and accurate 
determination can be made of the circumstances that precipitated the event and the 
manner in which it unfolded. 
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From a broader perspective, a law enforcement agency's reputation within the 
community and the credibility of its personnel are also largely dependent upon the 
degree of professionalism and impartiality that the agency can bring to such 
investigations. Superficial or cursory investigations of officer-involved shootings in 
general and particularly in instances where citizens are wounded or killed can have a 
devastating impact on the professional integrity and credibility of an entire law 
enforcement agency. It is the purpose of this policy to provide guidelines for the 
investigation of officer-involved shooting incidents 

References 

Special Terms 

Policy Description 

In incidents where the use of deadly force, by an employee of the Framingham Police 
Department, results in death, the Middlesex County District Attorney's Office will 
assume control of the investigation. 

• The Commander of Investigative Services will coordinate with the District 
Attorney's Detectives and assign detectives to work with them as in any 
Homicide Investigation. 

• The Commander of Professional Standards will coordinate with Investigative 
Services and the D.A.'s Office. 

• The Commander of Professional Standards will conduct a parallel investigation. 
• The District Attorney's Office will establish whether criminal conduct was 

involved. 
• The Professional Standards Bureau will establish conformity with departmental 

policies, rules, and training. 

In instances (excluding training, demonstration, or testing) where a Framingham Police 
Officer or Employee discharges a firearm, whether or not it results in an injury (not 
death) to another person, the District Attorney's Office will be notified. If the District 
Attorney's Office declines to assume control of the investigation, it will be investigated 
by the Bureau of Investigative Services. 

If the District Attorney's Office declines control, the BIS Commander will, if 
necessary, request the assistance of the Massachusetts State Police Ballistics 
Unit, Crime Scene Services, and Collision Analysis and Reconstruction Section. 
The Commander of Professional Standards will conduct a parallel investigation 
as outlined above. 
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It is not advisable to conduct in-depth investigative interviews with officers, immediately 
following their involvement in a shooting or use of any force that result in death. A 
variety of traumatic reactions caused by such incidents may interfere with an officer's 
ability to cope and react effectively and appropriately. 

• Interviews will be conducted at a later time after the officer has had the 
opportunity to regain his/her composure may be more productive. 

• The B.I.S. Commander and the State Police Detective Commander will 
coordinate with the officer and agree on an appropriate time and place to 
interview him/her. 

• The subject officer will be encouraged to invite an attorney or union 
representative to be present. 

• The Commander of Professional Standards will participate in the interview. This 
will not only give him/her the opportunity to ask the officer questions, it will also 
spare the subject officer the stress of multiple interviews. 

I. Policy 

A. It is the policy of the Framingham Police Department to: 

• Investigate officer-involved shooting and deadly force incidents with the 
utmost thoroughness, professionalism and impartiality to determine if an 
officer's actions conform to the law and this agency's policy on use of 
force. (See Use of Force Policy # 100-4 and Firearms Policy #50-4) 

II. Procedures 

A. On-Scene Responsibilities 

For officers involved in ahostile-shooting situation there are four general areas of 
concern that should be addressed after the initial confrontation has been 
stabilized: (1) the welfare of officers and others at the scene (2) apprehension of 
suspects (3) preservation of evidence and (4) the identification of witnesses. The 
safety and well-being of the officers) and any innocent bystanders is the first 
priority. The following actions will be undertaken in the order deemed 
appropriate. 

1. Ensure that the threats to officer safety and the safety of others are over. 

2. Secure and separate suspects. 

3. Relay information on fleeing suspects to the dispatch center and other field 
units and work with them to establish a containment area. 
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4. Request a supervisor and additional back-up, emergency medical services, if 
necessary, and any other assistance required immediately. 

5. If injured, administer emergency first aid to oneself first if possible. Then, 
administer basic first aid to suspects and others, as necessary, pending 
arrival of emergency medical assistance. 

6. Decock and holster any involved handguns or secure them in place as 
evidence. Secure long guns in the prescribed manner or in place as evidence. 
Do not open, reload, remove shell casings or in any other manner tamper with 
involved firearms. 

7. Take note of the time, survey the entire area for relevant facts, individuals 
who are present and who departed the scene, witnesses, potential suspects 
and suspect vehicles. 

8. As time and capabilities permit, before supervisory and other assistance 
arrives: 

a. Secure the area, establish a perimeter with crime scene tape and 
limit access to authorized persons necessary to investigate the 
shooting and assist the injured. 

b. Protect evidence from loss, destruction or damage that is likely to 
occur before back-up can arrive. Ensure that evidentiary items are 
not moved or, if moved, note the original location and position of 
persons, weapons, and other relevant objects and evidence. 

c. Record the names, addresses and phone numbers of all witnesses 
and other persons present at the shooting scene and request that 
they remain on hand in order to make a brief statement whether or 
not they say they saw the incident. 

B. Supervisory Responsibilities at the Scene 

The first supervisor to arrive at the scene of an officer-involved shooting should 
be designated as the officer-in-charge (OIC) until such time as he/she is relieved 
from this responsibility by an investigator or other appropriate senior officer. The 
OIC will: 

1. Ensure the safety and determine the condition of the officer(s), suspects) and 
third parties. Summon emergency medical service providers if not yet 
summoned for officers, suspects and third parties. 

2. If the officer has been shot or otherwise injured in the shooting: 
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a. Ensure that an officer accompanies and remains with the officer at the 
hospital. 

b. Ensure that the officer's family is notified on a priority basis and in 
person when possible. Ensure that they are assigned transportation 
to the hospital or other location where they are needed as soon as 
possible. 

c. Do not release the officer's name to the media or unauthorized 
parties prior to the family being notified. 

d. Assign an officer to the family for security, support, control of the 
press and visitors, establishment of communications and related 
matters. 

e. Ensure that the clothing of officers and other injured persons is 
collected for potential evidentiary purposes and that related 
equipment of the officers is safeguarded. 

3. If the officer is not injured, move him or her away from the center of activity 
accompanied by another officer. Ensure that all necessary steps are taken 
consistent with this agency's policy on Critical Incident Stress. 

4. Confirm that the preliminary steps described in II-A have been adequately 
addressed and, if not, take appropriate action to ensure that necessary 
actions are taken. 

5. Ensure that the immediate area is contained and detain any suspects therein. 

6. Notify the Shift Commander who will make arrangements for notification of: 

a. Chief of Police 

b. Deputy Chief of Operations 

c. Commander of Investigative Services 

d. Commander of Professional Standards 

e. District Attorney's Office 

f. Medical Examiner's Office 

g Media Relations Officer 

7. Establish a command post if necessary. 
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8. Appoint a recorder to make a chronological record of activities at the scene, 
to include: persons present, actions taken by police personnel and the identity 
of any personnel who entered the incident/crime scene, to include emergency 
medical and fire personnel. 

9. Diagram the scene and photograph it if a camera is available. 

10. Establish a media staging area as time permits unless a public information 
officer assumes this responsibility. 

11. Begin doing the following: 

a. Locate and secure or secure in place the officer's weapons) and 
ammunition casings. Check the weapons of all officers present for 
discharge. 

b. Locate the suspect's weapon(s), ammunition and expended 
cartridges. 

c. Collect information about the suspect, including name, physical 
description, domicile and other pertinent information. 

d. Locate and secure as evidence any clothing that may have been 
removed from the suspect by emergency medical personnel or 
others. 

e. Determine the original position of the officers) and the suspect at 
time of shooting. 

C. Post-Shooting Trauma 

Supervisory, investigative and other sworn and non-sworn employees shall 
be familiar with and follow the provisions established by this agency in its 
policy on dealing with Critical Incident Stress #50-2. 

2. All personnel shall be familiar with the provisions of the Framingham Police 
Department's Critical Incident Stress Policy (#50-2) and should avail 
themselves of these services following officer-involved shooting incidents 
where appropriate. 

D. Investigator's Responsibilities 

Investigation of officer-involved shootings shall be the responsibility of the 
Framingham Police Department Bureau of Investigative Services (Detectives) or 
as may be alternatively designated by Chief. In the event that a death occurs, the 
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Middlesex County District Attorney's State Police Detective Unit will assume 
control of the investigation. In such cases, the FPD BIS will coordinate with the 
State Police Detective Unit. The BIS Commander shall be responsible for 
ensuring that the following tasks are adequately addressed in the order deemed 
necessary and appropriate. 

Ensure that tasks itemized above in sections IIA and II-B of this policy have 
been appropriately and adequately completed. Take measures to ensure that 
any deficiencies in completing tasks are immediately remedied. 

2. Receive a general briefing and walk-through by the supervisory officer 
regarding the circumstances surrounding the shooting. 

3. Ensure that the overall scene and evidentiary items are photographed and 
videotaped. Videotape all persons present at the scene. Color photographs of 
the officer as he/she appears at the scene shall be taken, to include any 
injuries sustained. 

4. Ensure thorough inspection of the scene and proper collection of all items and 
substances of evidentiary value. 

5. Obtain taped statements from the suspects. 

6. Ensure that notification is provided to next-of-kin of injured or deceased 
suspects. 

7. Locate and identify witnesses and conduct initial tape-recorded interviews. 

8. Tape record interviews with fire department personnel, emergency medical 
service providers and other first responders to the scene. 

9. Conduct separate tape recorded interviews with each officer involved. 

a. Conduct the interview in a private location away from sight and 
hearing of agency members and others who do not have a need 
and a right to the information. 

b. Advise the officers not to discuss the incident with anyone except a 
personal or department attorney, union representative or 
departmental investigator until the conclusion of the preliminary 
investigation. 

c. Be cognizant of symptoms of post-traumatic stress, to include time 
and space distortions, confusion, hearing and visual distortion and 
emotional impairment, including shock. (Defer tape-recorded 
interviews if these symptoms are evident.) 
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10. Ascertain that any weapons that were fired were secured by the patrol 
supervisor pursuant to Framingham Police Department Use of Force Policy, 
IX, 1 &2. Also ascertain that the weapons) are submitted to State Police 
Ballistics Unit. 

11. Where an officer has died, the BIS Commander shall ensure that policy and 
procedures established by this agency for Death in the Line of Duty # 50-13 
and Death Notification # 50-15 are followed. 

12. Obtain search warrants as necessary for searches of vehicles, containers 
and homes. 

E. Check-list of individual's responsibilities 

Involved Officers 
• Control threats to safety 
• Broadcast lookouts 
• Request back-up and related support services 
• Notify the dispatch center 
• Request emergency medical assistance 
• Secure your firearm 
• Administer first aid to yourself and others 
• Secure the perimeter and protect evidence 
• Identify persons at or leaving the scene 
• Identify witnesses and request cooperation 

Supervisory Responsibilities 
• Determine status of above actions 
• Determine condition of officer and others 
• Notify command/specialized units or personnel: 

- Station OIC and PIO 
- Shift Commander and Crime scene technicians 
- Mental health clinician, peer counselors and Victim Advocate 
- Legal Advisor and K-9 
- Hostage Negotiator and, if appropriate Air support 
- SWAT and Criminal Investigation Unit 

• Ensure area is contained and perimeter established 
• Protect evidence 
• Move officers away from the area 
• Separate officers and provide peer counselors 
• If officer is shot, transport to hospital with supervisor 

- Don't release officer's name 
- Notify officer's family 
- Assign officer to family 

• Collect officer's clothing and equipment as evidence 
• Establish command post if required 
• Appoint command post staff 
• Appoint a recorder 
• Brief personnel 
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• Maintain/establish perimeter security 
• Press Relations 
• Diagram and photograph overall scene 
• Locate and secure officer's weapon as found 
• Collect firearms of other officers present during shooting 
• Begin gathering information on incident 

Investigator's Responsibilities 
• Identify all police and emergency services personnel who were or are at the 

scene 
- Name, rank, serial number and current assignment 
- Name of first supervisor at the scene 
- Other related persons, e.g. ambulance crew 
• Ensure completion of foregoing tasks 
• Conduct walk through 
• Ensure location, photographing, collection of evidence 
• Color photograph officer and injuries 
• Interview witnesses (tape record) 
• Conduct and tape record officer interviews in private 
• Advise not to discuss incident with other officers 
• Take involved officer weapons) into custody as found 
• Formulate preliminary statement of facts 
- Establish chronology and conditions 
- Date and time call received 
- Names, serial number and rank of officers involved 
- Current assignment and detail 
- Uniform or plainclothes 
- Types of vehicles 
- Weather, lighting conditions 
- Describe and diagram scene including background 

■ Position of officers) 
■ Position of suspects) 
■ Position of witnesses 
■ Path of bullets fired 

Evidence 
• Photographs and videotape of scene and items of evidence 
• Officer firearms and ammunition 

- Firearm: serial number, make, model, caliber, type holster 
- Ammunition: type, manufacturer, number of rounds fired 
- Suspect firearms and ammunition 
- Firearm: serial number, make, model, caliber, type holster 
- Ammunition: type, manufacturer, number of rounds fired 

• Collect expended bullets and cartridge casings 
• Suspect information 

- Description 
- Prior record 
- Parole/probation and related information 

• Complaint taker and dispatcher voice and data transmissions 
• MDT logs 
• Officer's and suspect's clothing 
• Vehicles 

- Description 
- Evidence booked 
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- Disposition, e.g. impound 
• Autopsy results 
• Brief prosecutor's office 
• Debrief senior staff 
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Town of Framingham 
Police Department 

Policy on SWAT Team #100-23 

Issue date: 07/01/03 
Type of policy: New (X ) 
Effective date: 07/01/03 

Level: Public Saf~ 

Amendment ( ) 

Police Division ( X 

Policy Statement 

Re-Issue ( ) 

Town Wide 

The presence of a highly skilled and trained police tactical unit has been 
shown to substantially reduce the risk of injury or death to citizens, police officers 
and suspects. Awell-managed "team" response to critical incidents usually 
results in their successful resolution. It is the intent of the Special Weapons and 
Tactics team (SWAT) to provide a highly trained and skilled team and to support 
the Police Department with a tactical response to critical incidents. 

References 
None 
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Special Terms 

The mission of the SWAT team is to support the police department with a 
tactical response to critical incidents. Critical incidents are defined as follows: 

Hostage Situations: The holding of any persons) against their will by 
armed or potentially armed suspect. 

Barricade Solutions: The standoff created by an armed or potentially 
armed suspect in any location, whether fortified or not, who is refusing to comply 
with police demands for surrender. 

Sniper Situation: The firing upon citizens and/or police by an armed 
suspect. 

Apprehension: The arrest or apprehension of armed or potentially 
armed suspect (s) where there is a likelihood or armed resistance. 

Warrant Service: The service of search or arrest warrants where there is 
a likelihood of armed or potentially armed suspects(s) and there is the potential 
for armed resistance. 

Special Assignments: Any assignment, approved by the Chief, 
Executive Officer or Team Commander, based upon the level of threat or the 
need for a special expertise. 

POI1Cy 

I. COMMAND AND CONTROL 

A. The SOU is a 24-hour a day on call special response unit. It falls 
under the command of the SWAT Commander. 

1. The SWAT Team Commander directs the: 

a. SWAT Tactical Commander, 
b. Crisis Negotiators 
c. Tactical Medics 

2. The SWAT Tactical Commander directly oversees: 

a. SWAT Team Leaders 
b. SWAT Team Members 
c. Scout/Observers/Snipers 
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3. Team Leaders provide direct supervision and operational 
support for tactical team members during activation. 

4. When activated for operation, the SWAT Team Commander, or 
the Tactical Commander (when the Commander is absent, 
reports directly to the Incident Commander, where one has 
been designated. 

5. The SWAT commander is responsible for deployment of the 
SWAT, tactical decision-making, and tactical resolution of the 
incident. 

6. The SWAT commander is subordinate to the Incident 
Commander only in terms of when and if the tactical option will 
be initiated, not how it will be performed. Unless the SWAT 
Team Commander relinquished his control to another person 
outside the SWAT, no other person, who is not in a leadership 
position within the SWAT, will attempt to direct, supervise, or 
control any element or member of the SWAT during a tactical 
operation (when a SWAT ranking officer is present). 

7. If no SWAT ranking officers are present, team members fall 
under the supervision of the on-scene ranking officer. If and 
when a SWAT ranking officer arrives, he shall assume tactical 
command of the incident. The other ranking officers) present 
may then concentrate on other responsibilities i.e. logistic 
support, communications, and overall incident command. 

8. SWAT members become subordinate to the SWAT Team 
Commander until he/she determines that the activation is over. 

B. Responsibilities of On-Scene Patrol Supervisor-prior to a SWAT 
ranking officer arriving on-scene, the patrol supervisor will: 

1. Establish Inner and Outer Perimeters 
2. Establish a Command Post 
3. Arrange for an ambulances) to be on scene 
4. Coordinate a staging area for arriving personnel, medical 

assistance, media, etc. 
5. Develop appropriate intelligence 
6. Begin evacuation (if necessary) 

C. When a SWAT ranking officer arrives on scene, the patrol supervisor 
will: 

1. Brief the SWAT Coordinator/Supervisor of the situation outlining 
known factors. 
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2. Control of the Inner Perimeter will be released to the SWAT 
Commander/Supervisor who will be responsible for containment 
and apprehension of the suspect(s). Outer perimeter will 
remain the responsibility of the Patrol Supervisor until otherwise 
relieved. 

II. ACTIVATION 

A. The following personnel have the authority to immediately activate the 
SWAT for any critical incident: 

1. Chief of Police 
2. Deputy Chiefs of Police 
3. Patrol Operations Commander 
4. Shift Commander 
5. NOTE: The Chief, Deputy Chiefs and Patrol Commander must 
be notified immediately when any activation is initiated. 

B. Emergency 

1. In exigent circumstances (i.e. active shooter, hostage taker), the 
Shift Commander may immediately call in the SWAT. 

2. Immediate activation can be initiated by using the Inforad 
Paging System. 

C. Pre-Planned Event- (i.e. warrant service) 

1. The SWAT Commander (or designee) will be notified first. 

2. He/she will determine if any how many members of the team 
need to be called in, If the determination is made to call in team 
members, the SWAT Commander (or designee) will request the 
dispatcher to contact the appropriate SWAT personnel through 
the established protocol. 

D. Mission Planning 

1. The SWAT will utilize a written planning process for all 
operations that are proactive or anticipatory in nature, such as 
warrant service. 

2. The written process will include a format that will document how 
the operation is to be: 

a. Conducted 
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b. Commanded 
c. Controlled 
d. Communication 
e. Support Required 

3. The SWAT Commander will cause a log of events to be 
recorded on all SWAT operations, and will also cause all 
planning or decision making documents to be recorded. 

E. Media Relations 

1. Critical Incidents by their nature attract greater than usual media 
attention. Whenever the SWAT is activated, the Public 
Information Officer will also be called in to respond to media 
inquiries. 

2. He/she shall be accessible to the media in an area designated 
by the Incident Commander/ 

F. Post-Incident 

1. Upon completion of the tactical aspect of the mission, command 
and control will revert back to the division that initiated the call-
out for follow-up investigation. 

2. Members of the SWAT may be reassigned as necessary. 

G. Documentation of Activation 

1. After the situation is resolved, the SWAT 
Commander/Supervisor will forward a written report to the Chief 
of Police. 

2. The report will include only those actions taken by the SWAT to 
include: 

a. Injuries to any persons 
b. Use of weapons 
c. Any property damage 

3. The report will detail the tactical aspect of the operation, and will 
contain pertinent information required to follow-up investigators, 
prosecutors, etc. 

H. After Action Critique 
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1. At the completion of all operations and significant training 
events, the SWAT Commander will conduct an after action 
review. 

2. The purpose of this review will be to create a forum for team 
members to offer information for the improvement of the team. 

3. The after action review will be formatted to develop the following 
information: 

a. Positive factors 
b. Areas that need improvement 
c. Solutions for any areas that need correction 

III. TEAM MEMBER SELECTION PROCESS 

A. The SWAT will select members based on certain criteria. The criteria 
for application will be based on the following: 

1. Satisfactory job performance in present and previous 
assignments 

2. Supervisor's recommendations (minimum of 2) 
3. Experience and training-minimum of 3 years prior municipal law 

enforcement 
4. Personnel file review 
5. Oral interview with SWAT Commander, Senior Team Leader, 

and at least one Team Member 
6. No physical limitations 
7. Ability to work as a team member 

B. Once accepted and assigned to the SWAT, all operational team 
members, regardless of rank or position, must maintain acceptable 
standards of conduct (both on and off duty). 

1. A team member may voluntary withdraw from the team at any 
time, for any reason. 

2. A team member may be removed from the team, without cause, 
when deemed necessary for the good of the team by the SWAT 
Commander. 

IV. TRAINING 

A. Newly assigned SWAT members will complete at least 40 hours of 
tactical training. 
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B. Existing SWAT members will attend training a minimum of 8 hours per 
month. 

C. The SWAT will train on appropriate subjects related to the mission of 
the SWAT Team. 

D. The training program will also include regular updates on legal issues 
facing SWAT operations, such as warrant service, deadly force, etc. 

E. All training will be documented and maintained by the team 
Commander in the SWAT training file. 

V. EQUIPTMENT STANDARDS 

A. The department will supply SWAT members with at least the following 
safety equipment: 

1. Kevlar Helmet 
2. Safety Goggles 
3. Tactical Vest (level 3 protection) with level 4 chest plate insert 
4. Duty belt and tactical holster (nylon) 
5. Special weapons as authorized by the SWAT Commander 
6. Appropriate amount of ammunition for weapons training and 

qualification 
7. Radio earpiece/microphone 
8. Gas Mask 
9. Utility Uniform 

B. SWAT members will utilize appropriate utility type uniforms, of an 
approved color/pattern, and footwear. Uniforms will utilize visible and 
identifiable placards; patches or lettering that identifies the wearer of 
the uniform as a law enforcement officer. The SWAT Commander 
must approve all other items of personal wear or equipment in writing. 

C. SWAT members, to whom any item of equipment is issued, are 
responsible for the care and maintenance of the equipment. Failure to 
appropriately care for or maintain the equipment in full mission 
readiness will be grounds for removal from the team. Any item that is 
in need of repair/replacement must be reported to a SWAT ranking 
officer immediately. Team leaders at the start of each monthly training 
program will inspect equipment. Deficiencies will be brought to the 
attention of the Senior Team Leader for appropriate action 

D. SWAT members will carry and or wear all and only the equipment 
issued/approved by the SWAT Commander. Failure to carry and or 
wear the required equipment or carrying and or wearing unauthorized 
equipment is grounds for removal from the team. 
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E. Equipment Storage 

All team equipment i.e. ballistic shields, face shields, etc. will be 
stored in the SWAT vehicle or in the equipment room (never in 
an individual's locker or equipment bag) 

2. All issued equipment will be stored under the following 
conditions: 

a. Off Duty-in the SWAT equipment room. 

b. On Duty- All issued equipment should be carried with the 
officer to include the M-4 rifle (MP-5 or shotgun). If not 
carried on-duty, the equipment will be stored in the above 
manner. If carried, the equipment will be secured in the 
vehicle of the officer's cruiser unless it's use is 
authorized. NOTE: Cruiser keys cannot be left in an 
unattended cruiser. 

F. Special Equipment 

The missions of the SWAT are often performed in hazardous 
environments. 

2. Recognizing that the safety of innocent citizens, officers, and 
suspects is often jeopardized by these hazardous conditions, it 
shall be the intent of the SWAT to utilize special equipment, in 
an attempt to reduce the risk of injury or death to all involved. 

3. The SWAT Commander will insure that only those Team 
members properly trained and certified in the use of the special 
equipment will utilize the equipment. 

a. Primary Entry Weapons: Ashort-barreled weapon, 
which enables a team member to acquire rapid target 
acquisition, enhances high levels of accuracy, and 
provides maneuverability, reliability, stopping power, and 
sustained fire capacity. 

b. Hiqh Caliber Rifles: These weapons allow the team 
member to place highly accurate rounds where needed 
to help resolve life-threatening incidents. 

c. Less Lethal Weapons or Ammunition: Weapons or 
ammunition, which propel a round or device that is not 
normally lethal in nature. Designed to offer an alternative 
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to the use of deadly force when appropriate (see policies 
on less lethal weapons). 

d. Noise/Flash Diversionary Devices: Designed to save 
lives and reduce the potential for shooting situations by 
providing for a diversion for the entry of SWAT personnel 
into a hazardous area. Utilizes a bright flash of light 
followed immediately by a loud noise (see policy on 
Diversionary Devices). 

e. Breaching Tools and Ammunition: Items such as rams, 
pry bars, special frangible shotgun rounds, etc., which 
are designed to force entry into barricaded or secured 
areas. 

VI. VEHICLES 

All SWAT Vehicles will be inspected monthly for operational readiness. 
An officer will be assigned to each vehicle on a monthly basis by the 
Tactical Commander. The officer will notify the Tactical Commander and 
Fleet Maintenance immediately upon discovering a vehicle in need of 
repair. All inspections will be documented and forwarded to the Tactical 
Commander. 

• The equipment stored within the SWAT equipment vehicle 
includes: 

• Ballistic shields and blanket 
• Night vision equipment 
• Search light (portable) 
• Breeching tools 
• Fire Extinguisher 

2. SWAT officers will be trained on vehicle operation before they are 
authorized to use such vehicle. Training will consist of: 

• backing the vehicle 
• Turning . 
• Using mirrors 
• Familiarity with the controls and on board electronic equipment i.e 

radio, siren, lights, etc 

3. The SWAT vehicles may be used by any SWAT officer during any SWAT 
mission or assignment. 
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Case Jacket for 11-00191 

Lab Code /Case 11-00191 Department Namc MSP Middlesex County Detective Unit 

Offense Location Framingham Department Case 2011-110-0005 
Case Type Fatal Case Officer Trooper Erik P. Gagnon #2523 

Offense Date 1/5/2011 References 11-00191 
2011-110-0005 
AM 
Officer Involved 

Case Names 

Name Tvue Last Name 

V Stamps 

Submissions 

First Name Middle Naroe Sex Race SS# DOB 

Eurie M 3/2/ 1946 

Sub # Date Submitted By Tvne 
1 1/5/2011 Trooper Michael Kerrigan #3300 Walk-in or Hand Delivered 

2 1/5/2011 Tpr SJ Walsh Walk-in or Hand Delivered 

3 1/5/2011 Trooper Steve Walsh Walk-in or Hand Delivered 
4 1/5/2011 Kelley L. King Walk-in or Hand Delivered 
5 1/6/2011 Trooper Edward Kenney #3299 Walk-in or Hand Delivered 
6 1/6/2011 Trooper Steve Walsh Walk-in or Hand Delivered 
7 1/6/2011 Tpr. Setalsingh Walk-in or Hand Delivered 

8 2/1/2011 Trooper Edward Kenney #3299 Walk-in or Hand Delivered 

Cmuments 
Digital photo's of interior and exterior of 
scene 
Weapons submitted and inventoried at 
Framingham PD range. 
Evidence recovered at 26 Fountain St. 
processed scene for biologicals 

Evidence recovered from autopsy. 
Photographed / Majo►• case prints OCME 
case # 11-0286 (Ew•ie Stamps) 
Photos of front rifle grip taken. 

Items 
Sub # Lab Item No. Cont. Description Pacicaein~ Custod~~ Location on Date Printed 

1 1-1 Compact Disk (CD-R-RW) PENV 301 CASEFILE 
Photo's of scene Master Copy 

] 1-1.1 Compact Dislc (CD-R-RW) PENV 
Photo's of scene Working Copy 

1 1-1.2 E Compact Disk (CD-R-RW) PENV 
Photo's of scene SPDU Copy 

1 1- I.3 E Photo Contact /Index Sheet - ITMTAG 

This should not be considered an official ~•epm•t of the Fm~ensic Services Group. This is a Case Jacket cu~•rent as of 

Page I 2/11/2011 

30l CASEFILE 

ED RMSP 

ED RMSP 

2/I l/20l I 
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Items (Continued) 

Sub # Lab Itcro No. Cont. Descrintion Pacicaeine Custody Location on Date Printed 

Photo's of scene SPDU Copy 

1 1-1.4 Photo Contact /Index Sheet - ITMTAG 301 CASEFILE 
Photo's of scene File Copy 

1 1-2 Diagram /Sketch - ITMTAG 301 CASEFILE 
Interior and Exterior 

1 1-3 Compact Disk (CD-R-RW) PENV 301 CASEFILE 
Photo's of drug search Warrant Master Copy 

1 1-3.1 Compact Disk (CD-R-RW) PENV 301 CASEFILE 
Photo's of d►•ug search Warrant Working Copy 

1 1-3.2 E Compact Disk (CD-R-RW) PENV ED RMSP 
Photo's of drug search Warrant SPDU Copy 

1 1-3.3 E Photo Contact /Index Sheet - ITMTAG ED RMSP 
Photo's of drug search War►•ant SPDU Copy 

1 1-3.4 Photo Contact /Index Sheet - ITMTAG 301 CASEFILE 
Photo's of drug search Warrant File Copy 

2 2-1 D Firearm RBOX DRBM DR15 
with three magazines and 82 live cartridges. 

2 2-1.1 H Test Fire RBOX DRBM DR17 
2 2-1.2 H Test Fire RBOX DRBM DR17 
2 2-1.3 H Ballistics Other RBOX DRBM DR17 
2 2-2 I Firearm HBOX DRBM DR17 

vv/ 3mags and 37 live. 

3 3-1 F Discharged Cartridge Casin~(s) COIN DRBM DR17 
4 4-1 A Swabs) of red-brown stains) SMPBAG ESS C 18 

(2) Swabs - RB pool in laundry area (26 Fountain St) 

4 4-2 B Pants BOX ESS C l 1 
black pants (E. Stamps) 

4 4-3 B Socks) BOX ESS C 1 1 
(2) white socks (E. Stamps) 

4 4-4 B Boxer shorts BOX ESS C 1 I 
gray underpants (E. Stamps) 

4 4-5 C Keys) SMPBAG ESS C18 
set of keys from pants of E. Stamps 

5 5-1 Digital Video Disk (DVD-R-RW) PENV 301 CASEFILE 
Master Disc 

5 5-1.1 Digital Video Disk (DVD-R-RW) PENV 301 CASEFILE 
Working Copy 

5 5-1.2 E Digital Video Disk (DVD-R-RW) PENV ED RMSP 
Middlesex SPDU Copy 

6 6-1 G Spent Projectiles) ENV DRBM DR17 
7 7-1 Compact Disk (CD-R-RW) PENV 306 CASEFILE 

Autopsy of OCME case # 11-0286 
(Eerie Stamps) 

7 7-1.1 Compact Disk (CD-R-RW) PENV ED OCME 
Autopsy of OCME case # 11-0286 
(Em•ie Stamps) 

7 7-2 Major Case Prints - PENV 306 MCP 
OCME case #~ I 1-0286 /Eerie Stamps 

This should not be considered an official report of the Fm•cnsic Se~~~iccs Group. This is a Case Jacicct current as of 2/1 1/201 1 
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Items (Continued) 

Sub # Lab Item No. Cont. Description Pacicaeine Custody Location on Date Printed 

8 8-1 Compact Disk (CD-R-RV~ PENV 301 CASEFILE 
Master Disc 

8 8-1.1 Compact Disk (CD-R-RW) PENV 301 CASEFILE 
Working Copy 

8 8-1.2 J Compact Disk (CD-R-RW) PENV ED RMSP 
Middlesex SPDU Copy 

8 8-1 .3 J Photo Contact /Index Sheet - ITMTAG ED RMSP 
Middlesex SPDU Copy 

8 8- I.4 Photo Contact /Index Sheet - ITMTAG 301 CASEFILE 
Casefile Copy 

1 301-File Case File of CS5S -Sudbury FILE 301 ARCH 
7 FILE-306 Case File of CSSS -Boston FILE 306 LABCAB 1 
4 File-BLM Case File of FIS-Maynard FILE DRBM DR17 
4 filecrim Criminalistics File Folder FILE AN EK 

This should not be considered an official report of the Fm•ensic Services Group. This is a Case Jacket current as of 2/~ ~/2p~ ~ 
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Open Assignments 

Sen# R~ Section Section Datc An~i~~st Analyst Date Prim•ity Stah~s Continents 

Approved Reports 
Analyst Date Analyst Date Turn 

Seq # Rnt #! Section Assigned Assigned Date Completed Around Priority Continents 

1 5 CSCE KLK 01/05/2011 01/05/2011 02/09/2011 36 C 

4-1 RBSSWAB (2) Swabs - RB pool in laundry area (2E 
4-2 PANTS black pants (E. Stamps) 
4-3 SOCKS (2) white socks (E. Stamps) 
4-4 BOXERS gray underpants (E. Stamps) 
4-5 KEYS set of keys from pants of E. Stamps 

10 3 301 3300 01/24/2011 01/24/2011 02/07/2011 15 2 
1-1 CF[J-010 Photo's of scene Master Copy 
1-1.1 CF[J-010 Photo's of scene Working Copy 
1-1.2 CF[J-010 Photo's of scene SPDU Copy 
1-2 CSSS60 Interior and Exterior 
1-1.4 CSSS12 Photo's of scene File Copy 
1-1.3 CSSS12 Pho[o's of scene SPDU Copy 
301-File CSSS81 
1-3.1 CFU-010 Photo's of drug search Warrant Workinf 
1-3.3 CSSS12 Photo's of drug search Warrant SPDU C 
1-3.4 CSSS12 Photo's of drub search Warcant File CoE 
1-3.2 CFU-010 Photo's of drug search Warrant SPDU C 
1-3 CFU-010 Photo's of drug search Warrant Master 

2 0 BLM SW 01/05/2011 01/05/2011 01/05/2011 1 2 
3-1 BALL03 

4 1 306 1875 01/07/2011 01!07/2011 01/13/2011 7 2 
7-1 CFCT-010 Autopsy of OCME case # 1 I-0286 
7-1.1 CFCT-010 Autopsy of OCME case # 11-0286 
7-2 CSSS07 OCME case # I I-0286 / Eurie Stamps 
FILE-306 CSSS86 

5 0 306 1875 01/07/2011 01/07/2011 01/13/2011 7 2 

FILE-306 CSSS86 
7-2 CSSS07 OCME case # I 1-0286 / Eurie Stamps 

6 0 BLM SW 01/15/2011 01/15/2011 01/15/2011 1 2 

2-1.1 BALLl2 
7 2 BLM SW O1I15/2011 01/15/2011 01/28/2011 14 2 

3-1 BALIA3 
2-1 FIREARM with three magazines and 82 live caRric 
6-1 BALL04 

8 0 BLM 3390 01/24/2011 01/24/2011 01/24/2011 1 2 
3-1 BALL03 
2-1 FIREARM with three magazines and 821ive carMc 

9 0 BLM 3390 01/24/2011 01/24/2011 01/24/2011. 1 2 
3-1 BALL03 
2-1.1 BALL12 
2-1 FIREARM with three magazines and 821ive cartric 
2-1.2 BALL12 

11 0 BLM 0697 01/28/2011 01/28/2011 01/28/2011 1 2 
File-BLM FILEBLM 

12 4 301 3299 02/01/2011 02/01/2011 02/07/2011 7 2 
8-1 CF[J-010 Master Disc 
8-1.3 . CSSS l2 Middlesex SPDU Copy 
301-File CSSS81 
8-1.4 CSSS12 Casefile Copy 
8-1.2 CF[I-Ol0 Middlesex SPDU Copy 
8-1.1 CF[I-010 Working Copy 

3 0. 301 3299 01/06/2011 01/06/2011 01/24/2011 19 C 

5-1 CFU-011 Master Disc 
5-1.1 CFU-011 Working Copy 
5-1.2 CFU-011 Middlesex SPDU Copy 

This should not be considered an official report of the Forensic Services Group. This is a Case Jacket current as of 2/11/2011 J
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SECRETARY p 
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Returned to MSP Detective Unit 

Lab Code /Case No.: NOR 11-00191 Case Type: Fatal 
Depa►•tment Name: MSP Middlesex County Detective Unit Offense Location: Framingham 
Department Case No.; 2011-110-0005 Offense Date: 01/05/2011 
Case Officer: Trooper Erik P. Gagnon #2523 Offense Type: Fatal Shooting 

Reference(s): 

I1-00191 
Co►nment: 

2011-1 10-0005 AM Officer Involved 

Container Submission Laboratory's Department's 

Letter I Number Item Number Property Number PackaeinE &Item Descriptions) 

E 1 1-1.2 One paper envelope containing Compact Disk (CD-R-RW) Photo's of scene 
SPDU Copy 

E 1 I-1.3 One tagged item of evidence Photo Contact./ Index Sheet - Photo's of scene 
SPDU Copy 

E 1 1-3.2 One paper envelope containing Compact Disk (CD-R-RW) Photo's of drug 
search Warrant SPDU Copy 

E I 1-3.3 One tagged item of evidence Photo Contact /Index Sheet - Photo's of drug 
search Warrant SPDU Copy 

E 5 5-I.2 One paper envelope containing Digital Video Disk (DVD-R-RW) Middlesex 
SPDU Copy 

Evidence Technician: Jennifer M. Bagley 

Print Name (Released To) Print AgencX Returned Bv: 

Sisnature (Released To) Date nature Returned B 

The items and/or sub-items listed on this receipt were assigned by the laboratory and are returned in sealed packages. The accountability t of these sealed 
packages is the responsibility of the submitting officer and/or laboratory examiner. 
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FRAMINGHAM CITIZEN'S COMMITTEE ON THE POLICE AND THE COMMUNITY: 

REPORT AND RECOMMENDATIONS 

October 5, 2011 

INTRODUCTION 

The death of Mr. Eurie Stamps was a tragic accident that occurred during the exercise of a search 

warrant by the Framingham Police Department's SWAT team on January 5, 2011. A tragedy such as this 

has an impact far beyond the victim and his family. It affects the larger community, including the police 

department, town government and the residents of Framingham. All want to be sure that an incident 

like this is an aberration, does not diminish residents' sense of safety in their homes nor diminish public 

confidence in police operations or in the men and women of local law enforcement, or tear at the fabric 

of the diverse community that is Framingham. 

The FRAMINGHAM CITIZEN'S COMMITTEE ON THE POLICE AND THE COMMUNITY was charged by 

Chief of Police Steven B. Carl with reviewing the circumstances of this tragedy, and what, if anything 

could be learned from this incident. Our purpose is not to assign blame, but to seek improvement. 

The Committee convened on May 10, 2011 and met six times through October 4, 2011. The Committee 

met face to face with the Chief of Police, Deputy Chief, other police officials, and the Town Manager on 

several occasions to discuss issues and questions that arose from Committee members' careful study of 

numerous reports and official documents. These materials included Police Department files and 

investigation reports, the investigation report of the Middlesex District Attorney's office, and a 

consultant's report by SWAT expert Steve Ijames commissioned by the Framingham Police Department. 

The Committee's deliberations were also informed by a comprehensive review of professional and 

scholarly research on police SWAT operations completed by Ms. Aleigh Jerome, a criminology student 

research assistant at Framingham State University under the direction of Dr. Timothy Flanagan. 
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OBSERVATIONS 

Based on our review of the materials presented, including the report of the District Attorney, the 

Framingham Police Internal Affairs Report, the Steve Ijames independent consultant's report, police 

administrative policies and practices, depositions of those involved in the circumstances of January Stn 

and interviews with leadership of the Framingham Police Department, we observe the following: 

o The growing urban nature of Framingham, including the presence of major 

.transportation and retail hubs, corporate headquarters, and educational and 

community institutions, as well as a national concern over drug use and trafficking, 

gang violence and a proliferation of weapons in society, requires that the police 

department be prepared and equipped for a variety of exigencies. 

o Having a SWAT Team within the Framingham Police Department provides immediate 

access to resources and equipment that may be needed to significantly reduce the risk 

of injury and harm to officers and the general public. 

o The Framingham Police Department has been judicious in the deployment of its SWAT 

team over its existence. 

o The Framingham Police Department, by choice, does not deploy its SWAT team solely as 

a means for further in-service training. 

o The. Police Department's outreach to an independent expert on SWAT policy and 

practice for a review of the Stamps case and recommendations for improvement was a 

good decision; Major Ijames's report was helpful to the Committee and provides useful 

guidance to the Framingham Police Department. 

o The training provided to SWAT officers appears comprehensive, although training could 

be expanded as recommended below. 

o The decision to deploy the SWAT team on January 5th was appropriate given the 

associated risks and known criminal histories of the participants involved. 

o The SWAT team followed existing police policies and procedures in planning for and 

conducting the operations of January Stn 

o Following the January 5, 2011 Stamps incident, there was insufficient engagement and 

communication by the Town of Framingham with the Stamps family and the larger 

community, including the African American community. We understand that part of the 

difficulty was an order by the District Attorney not to release information prior to the 
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outcome of its investigation, and in part because of the potential of civil litigation. 

However, given the nature of the incident, we believe there should have been more pro-

active engagement and communication by Town leaders to address community 

questions and concerns surrounding the incident. 

RECOMMENDATIONS 

Police 

• The Framingham Police Department should develop a written rationale for the presence of and 

deployment of a SWAT team in the Town of Framingham, should share this document and the 

operating philosophy with the community, and should issue an annual report to the community 

on SWAT unit activities, deployments, training, management and costs. 

;~ ~~i' The Police Department should maintain its SWAT team, but consider reducing the number of 

~~~ active members in order to increase the number of training hours per member per month. 
\~` 
` ~~~~ Training for SWAT team members should be increased from a minimum of 12 hours per month 

~'(~~ k~^ to 16 hours per month. 

~~~ ~ ~J (`~,~~`~ 
➢rr ~1,~• 

The Police Department's SWAT Threat Assessment Matrix should be completed in writing for 

kP~ every incident in which mobilization of the SWAT is requested or contemplated. The completed 

written matrices should be maintained, included in an after-action report written following each 

SWAT deployment, and reviewed semi-annually by the Office of the Chief of Police. 

• Police Department policies should be changed to require that tactical weapons to be "on safe" 

unless there is an immediate defined threat to the safety of the officer or others. (see Ijames 

recommendations) 

• Police Department training should be updated to reflect the above change in policy. (See Ijames 

recommendations). 

• The Committee recommends that all factors relevant to SWAT deployment be elaborated in the 

affidavit requesting a "No Knock" or "Knock and Announce" warrant, including: 

(i) Whether evidence may be destroyed; 

(ii) Whether the suspects) could possibly escape; and/or 

(iii) Whether any of the targets) are known to carry/possess weapons. 
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(iv) Whether the suspects) is a known narcotics dealer. 

(v) Specific facts and circumstances that indicate a strong possibility that 

announcing the presence and purpose of the police will result in violent 

resistance threatening the safety of the police or others -including the presence 

and description of weapons. 

• The Town of Framingham and the Middlesex District Attorney's office should clarify for the 

community lines of authority, accountability, and communication between their offices and 

jurisdictions in homicide investigations, including who has statutory jurisdiction over the 

investigation, which office will and will not release information about the investigation, and an 

approximate timetable for conduct of the investigation. 

Town of Framingham 

• The Board of Selectmen and Town Manager should implement a plan and procedure for crisis 

management to ensure that timely information is communicated from designated officials to 

the community at large and identified community leaders. The Town needs a spokesperson who 

speaks on behalf of the Town. 

• The Board of Selectmen and Town Manager should issue a written report regarding the Stamps 

investigation and hold community meetings to bring closure and give leadership for the town 

healing process. 

Community: 

• Residents should continue to view the Framingham Police Department as a highly professional, 

well managed and accredited force that is committed to working collaboratively with all 

segments of the community to ensure public safety. 

• Residents should work in partnership with the police, the Framingham Public Schools, the 

Framingham Coalition for the Prevention of Alcohol and Drug Abuse, and other community 

groups to develop effective community resources to prevent substance abuse, and seek 

treatment services for those with substance use addictions. 
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Residents should work with the police and the town's Violence Prevention Roundtable to 

develop plans and programs to reduce hate crime, domestic violence, youth violence with an 

emphasis on the contributing factor that alcohol and drugs have on acts of violence. 

Respectfully Submitted, 

Framingham Citizen's Committee on Police and the Community 

Yvonne Brown, Liaison, NAACP —New England Area Conference 

Martin Cohen, President, MetroWest Health Foundation 

Beth Donnelly, Director of Community Relations, Metro West Medical Center 

Timothy Flanagan, President, Framingham State University 

Brian Keyes, Chief of Police, City of Chelsea 

Rev. J. Anthony Lloyd, Pastor, Greater Framingham Community Church 

Paul Mina, President and Chief Professional Office, United Way of Tri-County 

Michael Welch, Principal, Framingham High School 
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GERARD T. LEONE, JR. 
DISTRICT ATTORNEY 

EXEGi1T1VE 

• ADMINISTRATION 

• COMMUNICATIONS 

• INTERVENTION & 

PREVENTION PROGRAMS 

• PUBLIC POLICY 

• LEGISLATION 
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February 22, 2011 

Anthony Tanicone, Esq 
Kreindler and Kreindler LLP 
277 Dartmouth Street 
Boston, MA 02116 

Anthony Fugate, Esq 
22 Broad Street 
Lynn, MA 01902 

Re: Eurie Stamps 

Dear Attorneys Tarrocine and Fugate: 

I am writing to acknowledge that this office has been informed that 
you and/or your law firms represent members of Eurie Stamps' family. Per 
your request, all communications regarding this matter will be directed to you 
or your designee. Please know that this office is working to conclude our 
investigation into the death of Mr. Stamps as soon as possible. When the 
investigation is complete, members of this office would like to meet with the 
family in order to notify them of our findings and conclusions. I will contact 
you at the appropriate time to discuss further the possibility of speaking to 
your clients about this matter. In the meantime, please do not hesitate to 
contact me if you have any questions or concerns. 

Sincerely, 

--~^.~~ 

•, 5 

John Verner 
Chief, PACT Unit 
Assistant District Attorney 
Middlesex District Attorney's Office 

cc: Michael Fabbri, Chief of Homicide/Chief Trial Counsel 

Printed on recycled paper. 



C, KREINDLER & KREINDLER LLr 

T RAD11'ION OF EXCELLENCE 

277 Dartmouth Street 

Boston, MA 02116-2805 

(617) 424-9100 

Fax: (617) 424-9120 

www.kreindler.com 

February 28, 2011 

Ill U.J lVlllll 

Gerard T. Leone, Jr. 
District Attorney 
Office of the Middlesex District Attorney 
15 Commonwealth Avenue 
Woburn, MA 01801 

Re: January 5, 2011 Shooting of Eurie Stamps at 46 Fountain Street, Framingham, MA 

Dear District Attorney Leone: 

Enclosed are copies of requests to various government agencies under M.G.L. c.66, sec. 
10 concerning the above incident. 

I look forward to hearing from you concerning this matter in advance of the disclosure of 
your report findings so that we may schedule a meeting beforehand. 

Please feel free to contact me at anytime either at my office at 617-424-9100 or my cell 
617-423-5565. 

Sincerely, 

Anthony Tarricone 

Enclosures 

cc: John Verner, Chief, PACT Unit/Assistant District Attorney f 
Michael Fabbri, Chief of Homicide/Chief Trial Counsel 

New York Office California Office 
750 Third Avenue, New York, NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613 
Tel: (212) 687-8181 Fa~c: (212) 972-9432 Tel: (213) 622-6469 Fax: (213) 622-6019 



~REINI3LER ~2 ICREIP+TDLE~ LLr 

TRADITION OF EXCELLENCE 

277 Dartmouth Street 

Boston, MA 02116-2805 

(617) 424-9100 
Fvc: (617) 424-9120 

www.kreindler.com 

February 28, 2011 

Vier Certified Mail RRR 
#7006 2150 0000 7378 2989 

Framingham Police Department 
Attn: Steven B. Carl. Chief of Police 
One William Welch Way 
Framingham, MA 01702 

Re: Request for Public Records 

Dear Chief Carl: 

As you know, this office represents the children of Eurie Stamps —Robin L. Stamps Jones, 
of Springfield, MA, Eurie A. Stamps Jr. of Woburn, MA, Marlon D. Stamps of Lynn, MA, 
and Kyon Stamps-Murrell of Missouri City, TX — in all matters concerning the January 5, 
2011 shooting of their father, Eurie Stamps. In the early morning hours of January 5, 2011, 
Mr. Stamps was shot and killed in his home at 68 Fountain Street, Framingham, by an 
unidentified Framingham Police Officer who, according to reports, was a member of your 
department's SWAT team. 

Pursuant to the Massachusetts Public Records Law (M.G.L. c. 66, sec. 10), I am writing to 
request copies of the following documents to be produced to this office within ten (10) days: 

1. All investigative reports and records concerning the January 5, 2011 shooting of 
E~arie Stc'~Tlips Thereafter the "~cituiil~iS v~lOOtlilg"j. 

2. All statements of police officers who participated in or who were present at or in the 
vicinity of the Stamps Shooting; 

3. All emails, cellular phone text messages, instant messages ("IMs") and electronic records 
of any other kind or description concerning the Stamps Shooting; 

4. The personnel files) of each police officer who participated in or was present at or in the 
vicinity of the Stamps Shooting, including the complete training file and all documents 
concerning each offtcer's SWAT training; 

New York Office California Office 
750 Third Avenue, New York, NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613 
Tel: (212) 687-8181 Faac: (212) 972-9432 Tel: (213) 622-6469 Fax: (213) 622-6019 



All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department's SWAT team, and the Framingham Chief of Police 
concerning: 

a. deficiencies or' problems in the training of Framingham Police SWAT members; and 
b, lack of qualifications of Framingham Police SWAT members; 

6. All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department (including but not limited to the Chief of Police), and the 
Massachusetts State Police concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; 
b. lack of qualifications of Framingham Police SWAT members; 

All documents concerning the training of the Framingham Police SWAT team with regard to 
citizen home entry practices and protocols, including: documents concerning: 

a. criteria, protocols and procedures for the deployment or use of the SWAT team and 
approvals or `sign-oifs" reiaiing thereto; 

b. protocols and procedures for the Framingham Police SWAT team relating to home entry, 
execution of search wan-ants, and selection and assignment of SWAT team members for 
each aspect and role during home; and 

8. All documents concerning the identity and role of each member of the Framingham Police SWAT 
team who participated in or who were present at or in the vicinity of the Stamps Shooting. 

Thank you for your anticipated cooperation. 

/r 
~Si cerely, 

.,` 
,3 

,~ + ` 
f ~~--

Tarricone 

Copy To: File 
Gerard T. Leone, Jr., Esq., Middlesex County District Attorney 



~REFNDLEI: c~t ~~~~I~iD~,~fl2 t~Lr 

T RADI'CION OF EYCEI,LENCB 

277 Dartmouth Street 

Boston, MA 02116-2805 

(617) 424-9100 

FaY: (617) 424-9120 

www.kreindler.com 

February 28, 2011 

Vic CertifCed Mail RRR 
#7006 2150 0000 7378 2972 

Beth McLaughlin, Esq. 
General Counsel's Office 
Massachusetts Department of Public Safety 
One Ashburton Place 
Room 1301 
Boston, MA 02108 

Re: Request for Public Records 

Dear Ms. McLaughlin: 

This office represents the children of Eurie Stamps —Robin L. Stamps Jones, of 
Springfield, MA, Eurie A. Stamps Jr. of Woburn, MA, Marlon D. Stamps of Lynn, MA, 
and Kyon Stamps-Murrell of Missouri City, TX — in all matters concerning the January 5, 
2011 shooting of their father, Eurie Stamps. In the early morning hours of January 5, 2011, 
Mr. Stamps was shot and killed in his home at 68 Fountain Street, Framingham, by an 
unidentified Framingham Police Officer who, according to reports, was a member of that 
department's SWAT team. 

Pursuant to the Massachusetts Public Records Law (M.G.L. c. 66, sec. 10), I am writing to 
request copies of the following documents in the possession of the Department of Public Safety, 
to be produced to this office within ten (10) days: 

1. All investigative reports and records concerning the January 5, 2011 shooting of 
Eerie Stamps (hereafter the "Stamps Shooting"). 

2. All statements of police officers who participated in or who were present at or in the 
vicinity of the Stamps Shooting; . 

3. All emails, cellular phone text messages, instant messages ("IMs") and electronic records 
of any other kind or description concerning the Stamps Shooting; 

4. The personnel files) of each police officer who participated in or was present at or in the 
vicinity of the Stamps Shooting, including the complete training file and all documents 
concerning each officer's SWAT training; 

New York Office California Office 
750 Third Avenue, New York, NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613 

Tel: (212) 687-8181 Fax: (212) 972-9432 Tel: (213) 622-6469 Fax: (213) 622-6019 



5. All corresponde~lce from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department's SWAT team, and the Framingham Chief of Police 
concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; and 
b. lack of qualifications of Framingham Police SWAT members; 

6. All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department (including but not limited to the Chief of Police), and the 
Massachusetts State Police concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; 
b. lack of qualifications of Framingham Police SWAT members; 

7. All documents concerning the training of the Framingham Police SWAT team with regard to 
citizen home entry practices and protocols, including: documents concerning: 

a. criteria, protocols and procedures fbr the deployment or use of the SWAT team and 
approvals or "sign-offs" relating thereto; 

b. protocols and procedures for the Framingham Police SWAT team relating to home entry, 
execution of search warrants, and selection and assignment of SWAT team members for 
each aspect and role during home; and 

8. All documents concerning the identity and role of each member of the Framingham Police SWAT 
team who participated in or who were present at or in the vicinity of the Stamps Shooting. 

Thank you for your anticipated cooperation. 

,~~. "in~rely, 

;~ 1 
,f ___;_~ 

~--~ 
~~ 

Anthony Tarricone 

Copy To: File 
Gerard T. Leone, Jr., Esq., Middlesex County District Attorney 



'' ~REIN~~.ER c52 ~~tEINI~I,Ei~ ~.t,r 

T RADIT[ON OF EXCELLENCE 

277 Dartmouth Street 

Boston, MA 02116-2805 

(617) 424-9100 

Fay: (617) 424-9120 

www.kreindler.com 

February 28, 2011 

Via Certified Mai1IlRR 
#7006 2150 0000 7378 2965 

Massachusetts State Police 
Records Departr.~ent 
4 %0 Worcester Road 
Framingham, MA 01702 

Re: Request for Public Records 

Dear Sir/Madam: 

This office represents the children of Eurie Stamps —Robin L. Starrzps Jones, of 
Springfield, MA, Eurie A. Stamps Jr. of Woburn, MA, Marlon D. Stamps of Lynn, MA, 
and Kyon Stamps-Murrell of Missouri City, TX — in all matters concerning the January 5, 
2011 shooting of their father, Eurie Stamps. In the early morning hours of January 5, 2011, 
Mr. Stamps was shot and killed in his home at 68 Fountain Street, Framingham, by an 
unidentified Framingham Police Officer who, according to reports, was a member of that 
department's SWAT team. 

Pursuant to the Massachusetts Public Records Law (M.G.L. c. 66, sec. 10), I am writing to 
request copies of the following documents in the possession of the Massachusets State Police 
("MSP"), to be produced to this office within ten (10) days: 

1. All' investigative reports and records concerning the January 5, 2011 sho~tin.g of 
Eurie Stamps (hereafter the "Stamps Shooting"). 

2. All statements of police officers who participated in or who were present at or in the 
vicinity of the Stamps Shooting; 

3. All emails, cellular phone text messages, instant messages ("IMs") and electronic records 
of any other kind or description concerning the Stamps Shooting; 

4. The personnel files) of each police officer who participated in or was present at or in the 
vicinity of the Stamps Shooting, including the complete training file and all documents 
concerning each officer's SWAT training; 

Nev~T York Office California Office 
750 Third Avenue, New York NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613 
Tel: (212) 687-8181 Fax: (212) 972-9432 Tel: (213) 622-6469 Fa~c: (213) 622-6019 



All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department's SWAT team, and the Framingham Chief of Police 
concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; and 
b. lack of qualifications of Framingham Police SWAT members; 

6. All correspondence from the past ten (10) years, by and between any former or• present member 
of the Framingham Police Department (including but trot limited to the Chief of Police), and the 
MSP concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; 
b. lack of qualifications of Framingham Police SWAT members; 

7. All documents concerning the training of the Framingham Police SWAT team with regard to 
citizen home entry practices and protocols, including: documents concerning: 

a. criteria, protocols and procedures for the deployment or use of the SWAT team and 
approvals or "sign-offs" relating thereto; 

b. protocols and procedures for the Framingham Police SWAT team relating to home entry, 
execution of search wan•ants, and selection and assignment of SWAT team members for 
each aspect and role during home; and 

8. All documents concerning the identity and role of each member of the Framingham Police SWAT 

team who participated in or who were present at or in the vicinity of the Stamps Shooting. 

Thank you for your anticipated cooperation. 

SinEerely, 

lA 

~'~ C 

4 

'~.%" Anthorrv~ icone 

File 
Gerard T. Leone, Jr., Esq., Middlesex County District Attorney 
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TRADITION OF EXCELLENCE 

277 Dartmouth Street 

Boston, MA. 02116-2805 

(617) 424-9100 

Fax: (G17) 424-9120 

www.kreindler.corn 

k'ebruary 28, 2011 

Via Cet•tified Mail R.RR 
#7006 2150 0000 7378 3009 

Massachusetts Municipal Police Training Committee 
Records L ek~artzne~t 
6 Adams Street 
Randolph, MA 02368 

Re: Request for Public Records 

Dear Sir/Madam: 

This office represents the children of Eurie Stamps —Robin L. Stamps Jones, of 
Springfield, MA, Eurie A. Stamps Jr. of Woburn, MA, Marlon D. Stamps of Lynn, MA, 
az~d Kyon Starr~ps-Murrell of Missouxi City, TX — in all matters concerning the January 5, 
2011 shooting of their father, Eurie Stamps. In the early morning hours of Januazy 5, 2011, 
Mr. Stamps was shot and killed in his home at 68 Fountain Street, Framingham, by an 
unidentified Frazxzizagham Police Officer who, according to reports, was a member of that 
department's SWAT team. 

Pursuant to the Massachusetts Public Records Law (M.G.L. c. 66, sec. 10), I am writing to 
request copies of the following documents in the possession of your agency, to be produced to 
this office within ten (10) days: 

1. All investigative reports and records c~nczrnin.g the January 5, 2~ 11 shooting of 
Eurie Stamps (hereafter the "Stamps Shooting"). 

2. All statements of police officers who participated in or who were present at ox in the 
vicinity of the Stamps Shooting; 

3. All eznails, cellular phone text messages, instant messages ("IMs") and electronic records 
of any other kind or description concerning the Stamps Shooting; 

4. The personnel ~le(s) of each police officer who participated in or was present at or in the 
vicinity of the Stamps Shooting, including the complete training file and all documents 
concerning each officer's SWAT training; 

I~1ew York Office Califoznia Office 

750 Third Avenue, New York, NY 10017-2703 707 ~Ishire Boulevard, Los Angeles, CA 90017-3613 
Tel: (212) 687-8181 Fa~c: (212) 972-9432 Tel: (213) 622-6469 Pa~c: (213) 622-6019 



5. All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Department's SWAT team, and the Framingham Chief of Police 
concerning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; and 
b. lack of qualifications of Framingham Police SWAT members; 

6. All correspondence from the past ten (10) years, by and between any former or present member 
of the Framingham Police Depac~tment (including but not limited to the Chief of Police), and the 
Massachusetts State Police concec•ning: 

a. deficiencies or problems in the training of Framingham Police SWAT members; 
b. lack of qualifications of Framingham Police SWAT members; 

7. All documents concerning the training of the Framingham Police SWAT team with regard to 
citizen home entry practices and protocols, including: documents concerning: 

a. criteria, protocols and pro~,edures for the ~eployme:~t fir u,e ~f the SWAP team and 
approvals or "sign-offs" relating thereto; 

b. protocols and procedures for the Framingham Police SWAT team relating to home entry, 
execution of search wan•ants, and selection and assignment of SWAT team members for 
each aspect and role during home; and 

8. All documents concerning the identity and role of each member of the Framingham Police SWAT 
team who participated in or who were present at or in the vicinity of the Stamps Shooting. 

Thank you for your anticipated cooperation. 

;, in M erely, 

;' 
~- -

Antho y Tarricone 

Copy To: File / 
Gerard T. Leone, Jr., Esq., Middlesex County District Attorney ✓ 
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ATTORNEYS AT LAW 

Michael J. Akerson 
Attorney 

4 Lancaster Terrace, Worcester, Massachusetts 01609 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss . DISTRICT COURT ~ I [~~C R ~~ DOCKET NO. 

~ ~ ~-~~1c ~ ova ~ 
COMMONWEALTH 

v. 

Joseph Bushfan 

Devon Talbert 

COMMONWEALTH'S MEMORANDUM IN OPPOSITION TO 

DEFENDANT'S MOTION TO COMPEL DISCLOSURE OF THE NAME, DATE OF 

- BIRTH AND LAST-KNOWN ADDRESS OF CONFIDENTIAL INFORMANT 

The .Commonwealth opposes Defendant's Motions for the 

Disclosure of the Identity of the Commonwealth Informant 

pursuant to Rovario v. United States, 353 U.S. 53, 60-61 (1957). 

The Commonwealth is not required to disclose the informant's 

identity to the defendant' because the informant was not a 

percipient witness to the events charged in this indictment. 

FACTS 

In December of 2010 and early January of 2011, members of 

the Framingham Police Narcotics Unit (herein referred to as 

FPNU) obtained information regarding the illegal distribution of 

crack cocaine from 26 Fountain Street in Framingham. A 

confidential source (herein referred to as CS) informed members 

of the FPNU that it knew a black male named Dwayne Barrett who 



was distributing crack cocaine from a house on Fountain Street. 

The CS gave an exact location and description of the house which 

was later determined to be 26 Fountain Street. The CS went on to 

state that Barrett sells cocaine from the first floor of 26 

Fountain and that the apartment is also occupied by two other 

unknown black males. The CS went on to state that it drives to 

the described house, calls a phone number for Barrett and 

"orders up." Barrett then meets the CS on the street in front of 

the house and purchases cocaine. The CS also stated that Barrett 

is frequently in the company of a young black male with a tattoo 

on his face. 

During the same time frame, members of the FPNU also 

obtained information from a second confidential reliable 

informant (herein referred to as CI). CI informed the FPNU that 

it had information about a black male named "D" or "Dwayne" that 

was selling crack cocaine from 26 Fountain Street in Framingham. 

"D" / "Dwayne" was later identified as Dwayne Barrett. According 

to the CI, it would meet Barrett in the area of the intersection 

of Waverley and Fountain Street and purchases crack cocaine from 

Barrett. 

In the two weeks leading up to the application for the 

search warrant, the FPNU conducted three controlled buys with 

the CI from 26 Fountain Street. During the first buy, the CI 

called Barrett's cell phone, ordered cocaine and proceeded to 

2 



the area of 26 Fountain Street. Detectives observed a black 

male, later identified as Joseph Bushfan, leave 26 Fountain 

Street and conduct a hand to hand drug transaction with the CI. 

During that controlled buy, Bushfan gave the CI a phone number 

that could be used for future purchases. During the second 

controlled buy, the CI called Barrett, ordered cocaine, traveled 

to 26 Fountain Street and met with Barrett and Bushfan outside 

26 Fountain Street. The CI proceeded to purchase cocaine from 

Barrett. Police surveillance teams watched Barrett and Bushfan 

leave 26 Fountain Street, meet with the CI and proceed back to 

26 Fountain Street. The third controlled buy occurred within 48 

hours of the application for the search warrant. For the third 

controlled buy, the CI called a phone number given to it by 

Bushfan during the first controlled buy. After calling and 

ordering cocaine,. the CI traveled to 26 Fountain Street. 

Surveillance officers observed two black males exit 26 Fountain 

Street. -One male stayed on the front porch while the other, 

later identified as Joseph Bushfan, met with the CI and sold it 

cocaine. Based on the above, Detective Dinis Avila applied for 

and was granted a search warrant for 26 Fountain Street. 

In the hours leading up to obtaining and executing the 

search warrant, Detectives Gutwill and DeRosa conducted 

surveillance of 26 Fountain Street. During the surveillance, 

Gutwill and DeRosa observed what they believed. to be, based on 

3 



their training and experience, hand to hand drug transactions in 

the area around 26 Fountain Street. At least one of the 

suspected hand to hand transactions was conducted by Devon 

Talbert. 

ARGUMENT 

I. Defendant Is Not Entitled to the Identity of the 
Confidential Informant. 

"The government's privilege not to disclose the identity of 

an informant has long been recognized in this Commonwealth." 

Commonwealth v. Douzanis, 384 Mass. 434, 441 (1981). Based on 

the policies behind that privilege, i.e.; encouragement of tips 

by citizens, "the government is not required to disclose the 

identity of an informant who is not an active participant 

in the offense charged." Commonwealth v. Brzeninski, 405 Mass. 

401, 408 (1989) (refusing to disclose the identity of "an 

informant who is a mere tipster and not an active participant in 

the offence charged") (citation omitted). See also Commonwealth 

v. Clarke, 44 Mass. App. Ct. 502, 511 (1998) ('informant's 

identity did not have to be disclosed, and no prejudice was 

caused by the nondisclosure, when defendant .was notcharged with 

the sale of cocaine, the only crime in which the informant 

allegedly participated); Commonwealth v. Russo, 49 Mass. App. 

Ct. 1118 (2000) (no disclosure when (1) informant provided 

police with information supporting a search warrant for 



defendant's house where drugs were found; (2) defendant was 

charged with trafficking the cocaine found at the apartment; and 

(3) informant was not present at the search and could not 

therefore provide material testimony on the charged crimes). 

In this case, the informant was not a percipient witness to 

any crime that is charged nor was s/he a percipient witness to 

the activity in front of 26 Fountain Street prior to the search 

warrant being executed. The informant's only role in this 

investigation was to provide the FPNU with information about the 

activities at 26 Fountain Street and to conduct controlled buys 

in the weeks and. days prior to the .execution of the search 

warrant. Therefore, the informant is not a percipient witness 

to any of the crimes charged and the Commonwealth is not 

obligated to reveal its identity to the defendant. 

The defendant relies on Rovario v. United States, 353 U.S. 

53 (1957) to support his. request to obtain the identity of the 

informant. The facts of that case are distinguishable from the 

facts in the case before this court. In Rovario, the informant, 

after meeting with police officers, picked up the defendant in 

the informant's car. Id. at 56. The informant was the driver 

and the defendant was the passenger. Unbeknownst to the 

defendant, an officer was in the trunk of the informant's car. 

Id. at 57. Additionally, two police cars were following behind 

the defendant and the informant. Id. At some point during the 



drive, the .defendant got out of the informant's car, picked up a 

package that was near a tree, put the package into the car, 

waved at the informant and then walked away without getting back 

into the informant's car. Yd. Meanwhile, the officer who was 

traveling in the trunk of the informant's car overheard a 

conversation between the informant and the defendant where at 

one point the defendant directed the informant to drive in a 

certain manner so they could lose a "tail." Id. The officer 

also heard the defendant advise the informant that he bought him 

"three pieces this time." Id. When the defendant got out of 

the informant's car to get the package; the officer opened the 

trunk and watched him pick up the package, put~ it in the car and 

say, "here it is. I'll see you in a couple of days." Id. The 

officers recovered that package from the floor of the 

informant's car and saw that it contained heroin. Id. 57-58. 

The facts of Rovario, which necessitated the_ disclosure of 

the informant, differ from the facts of this case. In Rovario, 

the defendant was not carrying the. heroin on his person. 

Instead, he got out of the car, picked up a package from near a 

tree and. put it in the informant's car. The court. held that the 

informant's testimony was material because the government would 

have to prove., among other things, that the defendant knowingly 

possessed the. heroin. Id. at 63. That is not the situation 

facing the court in this case. In this case, the informant is 

G 



not a percipient witness to the facts and circumstances 

supporting the charged conduct. Therefore, its identity is not 

relevant or discoverable. 

II. The defendant has not shown that the informant's identity 

is material to his defense. 

The standard for determining whether an informant's 

.identity should be disclosed is predicated on a showing of 

materiality. Commonwealth v. Youngworth, 55 Mass. App. Ct. 30, 

33 (2002). It is a general principle that materiality may exist 

"where the informer is an active participant in the alleged 

crime or the only non-government witness, [and] disclosure 

usually has been ordered in such circumstances." Commonwealth

v. Lugo, 406 Mass. '565, 572 (1990). The proper inquiry [at 

trial] concerns whether disclosure would have provided material 

evidence needed by the defendant for a fair presentation of his 

case to -the jury. Id. at 574. In determining whether an 

informant's identity is to be disclosed,. a court engaged in 

"balancing the public interest in protecting the flow of 

information. against the individuals' right to prepare his 

defense." Rovario, 353 U.S. at 62. Part of that balance 

involves weighing the potential danger to the informant. See 

Commonwealth v. John, 36 Mass. App. Ct: 702, 706 (1994). 

7 



In the current case, the informant is not a percipient 

witness to any activity that is 1) charged conduct or 2) conduct 

that the Commonwealth intends to introduced at trial. The 

defendant has not shown that. the informant was an active 

participant in the crimes charged or a percipient witness to any 

fact that will be introduced at trial. As a result, the 

informant is not a material witness and the Commonwealth is not' 

required to disclose its identity to the defendant. 

For these reasons, the Commonwealth respectfully requests 

that this Court deny Defendant's Motion to Compel Disclosure of 

the Name, Date of Birth and Last-Known Address of Confidential 

Informant. 

Respectfully submitted 

~'or the Commonwealth, 

GERA ' ~ ~T . LEONE, JR . 
~I ,ATTORNEY 

John C, riser 

Assistant Di ict ttorney 

Middlesex District Court 

15 Commonwealth Avenue 

Woburn, MA 01801 

Dated: August 8, 2011 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT 

DOCKET N0. 1149CR0023 

~ ~ y ~ t. ►? ood'~ 

'~;_)i~~i~~i0[~~IT~~7~ALTH 

~70SEPH ~3USHFAN 

J ~v f~. q 

PROTECTIVE ORDER 

IT IS HEREBY ORDERED THAT counsel for the 
defendant not disclose the contents of discovery to 
anyone but the defendant except with the consent of 
the District Attorney's Office or by leave of this 
Court; that counsel for the defendant not disclose the 
contents of discovery to any attorney who is not 
counsel of record in the instant criminal action 
except with the consent of the District Attorney's 
Office or by leave of this Court; and that counsel for 
the defendant not use the information or materials 

provided for any purpose other than in the instant 
criminal action. 

SO ORDERED this day of April 2011. 

Associate Justice 

Framingham District Court 

Commonwealth~of Massachusetts 



M ̀ ~~ 
COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. DISTRICT COURT 

DOCKET N0.1149CR0024 

COMMONWEALTH 

v. 

DEVON TALBERT 

COMMONWEALTH'S OPPOSITION TO 

DEFENDANT'S MOTION TO DISMISS 

INTRODUCTION 

The Commonwealth opposes the defendant's motion 

to dismiss. There was ample evidence presented to the 

Clerk Magistrate to establish probable cause to 

support the charges of possession of cocaine with 

intent to distribute, school zone violation and 

conspiracy to violate the controlled substance act. 

Therefore, the motion to dismiss should be denied. 

STATEMENT OF THE FACTS 

Attached to this filing is the police report of 

Detective Felipe Martinez filed in support of the 

application for complaint. 



ARGUMENT 

"It is a well-established principle that the 

adequacy of the evidence presented to the grand jury 

cannot be tested by a motion to dismiss." 

Commonwealth v. Robinson, 373 Mass. 591, 592 (1977). 

Judicial review of the sufficiency of evidence in 

grand jury proceedings is sharply limited. 

Commonwealth v. O'Dell, 392 Mass. 445, 452 (1984). 

The long-standing rule is that a court will not 

inquire into the competency or sufficiency of evidence 

before a grand jury except where the integrity of the 

grand jury proceedings has been impaired or where the 

evidence failed to establish probable cause. 

Commonwealth v. Lawrence, 404 Mass. 378, 38'4-5 (1989). 

See Commonwealth v. Galvin, 323 Mass.. 205, 211-212 

(1948). This general rule, along with its two 

exceptions, reflects the "proper concern for the 

integrity of the grand jury proceedings without 

substantially affecting the grand jury's historic 

function as an investigative and accusatory body. 

O'Dell, 392 Mass at 450. 

Accordingly, grand jury indictments should stand 

as long as the evidence presented establishes both the 

identity of the defendant and probable cause to arrest 



the defendant for the crime in question. Commonwealth 

v. McCarthy, 385 Mass. 160, 163 (1982). 

When ascertaining the presence of probable cause 

the Court looks to the facts and circumstances within 

the police's knowledge at the moment of arrest, and 

determines whether the police possessed reasonably 

trustworthy information sufficient to warrant a 

prudent man to believe that the defendant had 

committed or was committing an offense. Commonwealth 

v. Stevens, 362 Mass. 24, 27 (1972); Beck v. Ohio, 379 

U.S. 89 (1964). Probable cause can be based on 

personal observations or credible hearsay. 

Commonwealth v. White, 422 Mass. 487, 497 (1996); 

Commonwealth v. Mitchell, 353 Mass. 426, 428-29 

(1967). Probable cause has been said to be a 

"considerably less exacting [standard] than a 

requirement of sufficient evidence to warrant a 

finding of guilty" (emphasis added). O'Dell, 392 

Mass. at 451. In considering the defendant's motion to 

dismiss in this matter, the Court should apply the 

same probable cause analysis. Commonwealth v. 

Valchuis, 40 Mass. App. Ct. 556. 

In this instance, Detective Martinez filed a 

three page arrest report in support of the application 
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for complaint. The report, read in its entirety, along 

with the reasonable inferences inferred from the facts 

alleged, contains ample probable cause to support the 

issuance of the complaint against Mr. Talbert. 

According to Martinez, in the weeks leading up to the 

arrest of this defendant, the Framingham Police 

Narcotics Unit, with the help of a confidential 

informant, conducted several controlled purchases of 

crack cocaine from 26 Fountain Street, Apartment #1. 

Based on the controlled purchases, Framingham Police 

Narcotics Unit applied for and were granted a search 

warrant for the above listed apartment. These facts 

support the allegation that 26 Fountain Street was an 

apartment that contained illegal narcotics and from 

which illegal narcotics  were taking place. 

Martinez further states that immediately prior to 

the execution of the search warrant, Mr. Bushfan was 

stopped on the sidewalk near his home and searched. 

During the search, Framingham Police found 8 

individually packaged corner baggies inside a larger 

plastic bag. Of the 8 items, one was randomly 

selected, tested and determined to be cocaine. Also 

found by police during the search was two.amounts of 

money, $299 dollars and $98 dollars and a cell phone 



with a number that the confidential informant called 

to arrange the previous controlled buys. Inside the 

front bedroom of the home, additional crack cocaine 

was found. These facts are further evidence of the 

fact that a crack cocaine business was being run from 

26 Fountain Street. 

Martinez further states in his police report that 

prior to the execution of the search warrant, 

Detective DeRosa observed defendant Talbert exit 26 

Fountain Street and engage in what appeared to be a 

hand to hand drug transaction with an individual 

outside of the home. DeRosa then observed Talbert re-

enter 26 Fountain Street. Martinez further describes, 

in his training and experience, how drug distributors, 

in this case Bushfan, often utilize the assistance of 

other individuals, in this case Talbert, to aid them 

in the sale of narcotics. Martinez states in his 

report that in his opinion,. based on his training and 

experience, Mr. Talbert was engaged in a conspiracy 

with Mr. Bushfan to distribute crack cocaine from 26 

Fountain Street. During the search warrant execution, 

Mr. Talbert was located in a back room inside .26 

Fountain Street. 
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At this stage of the proceedings, the 

Commonwealth has shown that probable cause exists to 

believe that this defendant committed the crime of 

possession with intent to distribute cocaine in a 

school zone and conspiracy to commit same. 

CONCLUSION 

For the foregoing reasons, the defendant's motion 

to dismiss the complaint should be denied. 

Respectfully Submitted 
For the Commonwealth, 

GERARD T. LEONE, JR. 
DISTRICT ATTORNEY 

JOHN VERNER BBO~b~4 5 9 4 0 ) 
Ass' nt Dis rict Attorney 
Middlesex District Attorney's Office 
15 Commonwealth Avenue 
Woburn, MA 01801 
Tel: (781) 897-8300 

DATED: October 11, 2011 

D 



1100091 

Arrest Report 

Suspect: 
Joseph Bushfan  

 
 

 

Suspect: 
Devon Talbert  

 
 

Over the past several weeks member of the Framingham Police Narcotics Unit have been 
conducting an investigation into the illegal distribution of crack cocaine from 26 Fountain 
Street, Apartment 1 in Framingham, MA. See case 1009575. This investigation yielded 
two identified suspects, Joseph Bushfan ( ) and Dwayne Barrett ( ). 
During this investigation the Framingham Police Narcotics Unit; with the assistance of a 
reliable confidential informant, conducted several controlled purchases from 26 Fountain 
Street; ~Anartment 1 , APP warrant aff rla~~~f fnr ~l~~a~l ~. 'Tl,~~ ;u?~ ~i~iy Ci irii. iiuV11110.11L 1J 

known to me and is on record with the Framingham Police Narcotics Unit. On January 
04, 2011, based on this investigation Detective Dinis Avila applied for and was granted a 
search warrant to search 26 Fountain Street, Apartment 1 (Docket #11-4-SW-02). Based 
on violent criminal records of the suspects involved in this particular case the decision 
was made to utilize the assistance of the Framingham Police SWAT team for the entry. 

On January O5, 2011, at approximately 0020 hours, surveillance officers observed Joseph 
Bushfan and two females exit the front door of 26 Fountain Street and walked south 
toward Waverly Street. As this was occurring SWAT officers and Detectives were 
approaching the home and were forced to confront Bushfan.~ Bushfan; who was 
identified as one of the suspects who had previously provided our confidential informant 

,with crack cocaine, was seized by Detectives Mathew Gutwill and Jeff DeRosa on the 
'sidewalk in front of the Gulf Station located at the corner of Fountain and Waverly 
Streets. Lt. Kevin Slattery performed a pat frisk of Bushfan and while doing so felt 
several objects in the front left pocket of Bushfan's pants. At this time Bushfan was 
wearing a pair of thin red sweatpants. Upon feeling the objects Lt. Slattery immediately 
recognized them through his training and experience as corner baggies of crack cocaine. 
Lt. Slattery removed the items and observed them to be 8 individually packaged corner 
baggies of an off white rock like substance that appeared to be crack cocaine. These 8 
corner 'baggies were all' held iri a larger knotted glassine sandwich bag. ~ A• sample of the 

..substance was later selected at random by Detective DeRosa arid' did test positive for the 
presence ofcocaine. A Nark 4 reagent test kit was used to conduct this test. Lt: Slattery 
.also located a sum of money in Bushfan's front right pants pocket that was seized. In; 
total. $299 was located in Bushfan's pocket and another $98 was located in Bushfan~s 



wallet. I did later observe the crack cocaine and based on my training and experience 
recognized that the manner in which the crack cocaine was packaged in combination with 
the presence of the sum of money is consistent with crack cocaine distribution rather than 
simple possession. I also know that it is common for drug distributors to keep their 
spending money or "play" money separate from the earning derived from selling illegal 
narcotics so that they can more easily keep track of profits. In addition a black Metro 
PCS cell phone was located on the ground next to where Bushfan was taken into custody, 
This cell phone was registered with the phone number we dialed to purchase crack 
cocaine from Bushfan during a controlled purchase, 508-371-7497. The two females 
were also identified and were later interviewed by Detectives. See interview reports for 
details. 

While Bushfan was being secured by the above mentioned officers, members of the 
SWAT team and perimeter team continued our approach on 26 Fountain Street, 
Apartment 1. Sgt. Vincent Stuart knocked and announced police presence and stated that 
we had a search warrant. After waiting for a reasonable period of time the SWAT team 
forced entry into the apartment. 'While in the apartment - Devon Talbert was encountered 
in the rear bedroom. Talbert had been earlier observed by Detective DeRosa exiting 26` 
Fountain Street and engaging in what appeared to be a hand to hand transaction with an 
individual outside: Detective DeRosa then observed Talbert re-enter the house. This 
activity is consistent with drug distribution: ~ I know through my training and experience 
that drug distributors frequently utilize the assistance of other individuals to aid them in 
the distribution of illegal narcotics. These individuals can assist drug distributors by 
delivering illegal narcotics in an attempt by the distributor to remain anonymous and 
avoid detection by police or may also work in a partnership with the drug distributor. 
Based on our investigation it is believed that Talbert engaged in a conspiracy with 
Bushfan to distribute crack cocaine from 26 Fountain Street, Apartment 1. 

During the execution of the search warrant a firearm was discharged by a SWAT team 
member and a round struck a resident of 26 Fountain Street, Apartment 1. The resident 
received immediate medical attention by tactical medical personnel who were on scene. 
The resident was then transported to Metrowest Medical Center in Framingham, MA. 
Due to exigent circumstances which occurred while securing the residence a thorough 
search of the apartment did not occur; however, Detective DeRosa did observe a sock in 
plain view located in the top drawer of the front bedroom of the apartment.This sock 
contained individually wrapped corner baggies of an off white rock like substance that 
Detective DeRosa recognized through his training and experience as crack cocaine. Thy 
crack cocaine was not seized and was left in the drawer. Detective DeRosa did recognize 
the packaging of the crack cocaine to be consistent with distribution rather than simple 
possession:. 

Devon Talbert and Joseph Bushfan were ultimately placed under arrest for possession 
with intent to distribute a class B substance, to wit crack cocaine (94C-32A); drug school 
zone violation (94C-32J); and conspiracy to violate controlled substance laws (94C-40. 
Both men were transported to Framingham Police Headquarters where they were booked 



and afforded all applicable rights. Both men were later interviewed by Detectives. See 
interview reports for details. 

Due to the exigent circumstances, once the home was checked for other occupants a 
detailed search of the apartment was not conducted. At the time of the preperation of this 
report a Framingham Police Officer stood by the scene. A further investigation will be 
conducted by the Massachusetts State Police and Middlesex County District Attorney's 
Office. 

As stated above the scene is 26 Fountain Street, Apartment 1. 26 Fountain Street is 
located within 1000 feet of the accredited SMOC daycare center located at 63 Fountain 
Street. Further reports to follow. 

Respectfully submitted, 

Felipe Martinez 
Detective 299 
Framingham Police Department 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, SS. FRAMINGHAM DISTRICT COURT 
DOCKET NO. 1149CR000023 

1149CR000024 

COMMONWEALTH 

►~ 

JOSEPH BUSHFAN &DEVON TALBERT 

COMMONWEALTH'S BILL OF PARTICULARS 

The following constitutes a bill of particulars, providing the defendants and the Court 

reasonable notice of the crime charged, including the time, place, manner,~or means. Mass. R. 

Crim. P., 13(b)(1); Commonwealth v. King, 464, 441, N.~,.2d 248 (i98~). The purpose oz 

this document is to fully inform the defendant, by giving them reasonable knowledge of the 

nature and character of the crime charged, and adding substance to the factual information 

supplied by the complaint, thereby enabling them to prepare an adequate defense. 

Commonwealth v. Daughtrv, 417 Mass. 136, 142 (1994); Roan v. Commonwealth, 415 

Mass. 376, 378 (1993); Commonwealth v. Amirault, 404 Mass. 221, 233 (1989); 

Commonwealth v. Cantres, 405 Mass. 238, 242 (1989); Commonwealth v. Conceicao, 10 

Mass. App. Ct. 899 (1980); Commonwealth v. Whitehead, 379 Mass. 640. (1980). 

Additionally, this bill of particulars is not intended to be, nor can it reasonably be 

taken as, a complete statement of the Commonwealth's evidence. Commonwealth v. 

Kirpatrick, 26 Mass. App. Ct. 595, 598 (1988). See Commonwealth v. Hare, 361 Mass. 263, 

270 (1972). The effect of this bill of particulars when filed with the Court is to bind and 

restrict the Commonwealth as to the scope of the complaint and to the proof to be offered in 

support of it. Roan v. Commonwealth, 415 Mass. 376, 378 (1993); Commonwealth v. Hare, 

361 Mass. 263, 267-268 (1972), quoting Commonwealth v. Ianello, 344 Mass. 723, 726 

(1962). Yet, if at trial, there exists a material variance between the evidence and the bill of 



particulars, the Judge may order the bill of particulars amended or may grant such other relief, 

as justice requires. The amendment may be done during the trial, after the evidence is 

completed, or after the final argument, provided there is no change in the substantive offenses 

that have been charged, and the defendants are not prejudiced. M.R. Crim. P. 13(b)(2); 

Commonwealth v. Tavares, 385 Mass. 140 (1985); Commonwealth v. Iacovelli, 9 Mass. App. 

Ct. 694 (1980). 

fount One: School Zone 

DATE: January 5, 2011 

PLACE: 26 Fountain Street, Apartment 1, Framingham, MA 01702 

MANNER &MEANS: 

The site of the drug investigation that resulted in charges of Possession with Intent to 

Distribute a Class B substance, to wit: crack cocaine, pursuant to M.G.L. c. 94C, § 32A(a) 

<<~;ainst both defendants occun•ed at 26 Fountain Street, Apartment 1, Framingham, 

Massachusetts 01702. That location is within 1000 feet of the accredited Metro Child Care 

Center located at 63 Fountain Street, Framingham, Massachusetts 01702, which serves 

children ranging from infants to school age children. 

Count Two: Possession with Intent to Distribute Class B Substance (to ~vit: crack 

cocaine) 

Defendant F3ushfan 

DATE: January 5, 2011 

TIME: Approximately 12:20am 

PLACE: Fountain Street, on corner of Waverly Street, Framingham, MA 

MANNER &MEANS: 

On this date, the Framingham Police Narcotics Unit, with the assistance of the 

Framingham Police SWAT team, were executing a search wai-~•ant that was granted on 



January 4, 2011 (Docket #11-49-SW-02) for 26 Fountain Street, Apt. 1, Framingham, MA. 

While preparing to execute the search warrant, defendant Bushfan was seen exiting 26 

Fountain Street with two females and walk down Fountain Street, towards Waverly Street. 

Due to the preparations to execute the search warrant, Detectives were forced to confront 

defendant Bushfan on the sidewalk in front of the Gulf Station on the corner of Fountain and 

Waverly Streets. While conducting a pat frisk, several objects were felt by Lt. Slattery which 

he immediately recognized to be corner• baggies of crack cocaine. There were eight (8) 

individually packaged corner baggies of an off-white rock-like substance later confirmed by 

the Massachusetts State Police Crime Laboratory to be crack-cocaine. The eight baggies were 

held in a larger knotted glassine sandwich bag. Two sums of money were recovered from 

defendant Bushfan's person. The first sum of $299 in US Currency was recovered from his 

pocket and another $98 in US Cun•ency was recovered from his wallet. A black Metro PCS 

cell phone was located on the ground near where defendant Bushfan was placed into custody. 

In the residence, a sock was seen in plain view in a top drawer in the front bedroom of the 

apartment containing individually wrapped corner- baggies of a substance later confirmed by 

the Massachusetts State Police Crime Laboratory to be crack-cocaine. The officers noted that 

based on their training and experience, the packaging of the crack-cocaine in this case and the 

separated monies were factors that were more consistent with distribution of crack-cocaine 

rather than simple possession. In a subsequent interview, defendant Bushfan admitted that he 

and defendant Talbert sold crack to take care of their young children. 

Defendant Talbert 

DATE: January 4 and 5, 2011 

TIME: Approximately 12:30am 

PLACE: 26 Fountain Street, Apartment 1, Framingham, MA 01702 

MANNER &MEANS: 

On this date, the Framingham Police Narcotics Unit, with the assistance of the 

Framingham Police SWAT team, were executing a search wai-~•ant that was granted on 

January 4, 2011 (Docket #11-49-SW-02) for 26 Fountain Street, Apt. 1, Framingham, MA. 

Du1•ing the execution of the search warrant, defendant Talbert was encountered in the rear 



bedroom. In the home a sock was located in plain view in a top drawer in the front bedroom 

of the apartment containing individually wrapped corner baggies of a substance later 

confirmed by the Massachusetts State Police Crime Laboratory to be crack-cocaine. The 

t ~ i cers noted that based on their training and experience, the packaging of the crack-cocaine . 

in this case indicated that the crack-cocaine was for distribution and not for simple possession. 

Prior to the execution of the search warrant, investigators observed this defendant exit 26 

Fountain Street, approach a motor vehicle and conduct what is believed to be a hand to hand 

drug transaction. 

The Commonwealth is alleging that this defendant possessed, individually or• in joint 

venture, both the cocaine found on defendant Bushfan and the cocaine found in the sock in the 

bedroom. The Commonwealth is alleging and intends to introduce at trial that Talbert 

conducted what is believed to be a hand to hand drug transaction in the hours before the 

execution of the search warrant, the facts of which ate detailed in the above paragraph and in 

discovery previously provided. 

`:want Three: Conspiracy to Violate the Drug Laws 

DATE: January 4 and 5; 2011 

TIME: January 4 and 5, 2011 

PLACE: 26 Fountain Street, Apartment 1, Framingham, MA 01702 

MANNER &MEANS: 

On January 5, 2011, Defendant Bushfan and Defendant Talbert conspired together to 

violate the controlled substance laws by possessing crack-cocaine with the intent to sell it. 
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The Commonwealth reserves the right to add to, supplement or amend this Bill of 

Particulars at any time. 

Respectfully Submitted 
For the Commonwealth, 

RD T. LEONE, JR. 
D ICT ATTORNEY 

John 
Di 

Middles istri t Attorney's Office 
15 Commonwealth Ave 
Woburn MA 

Dated: October 11, 2011 



27 Harvard Street, Brookline, MA 02445 Tel (617) 566-2300 Fax (617) 566-9350 

Christopher A. Sha~anosa 
Direct Tel (617) 738-3246 
Direct Faze (617) 738-3248 
cshannon~wsjlawoffice. com 

September 26, 2011 
ADA John C. Verner 
Middlesex District Attorney's Office 
15 Commonwealth Avenue 
Woburn, MA 01801 

Re: Commonwealth v. Davaughn E. Talbert 
Framingham District Court 
Complaint No.: 1149 CR 0024 

Dear ADA Verner: 

Please see the attached copies of the Defendant's Motion to Dismiss, with Affidavits and 
Memorandum of Law, and if said motion is not allowed, Defendant's Motion for a Bill of 
Particulars. 

These matters are scheduled for hearing on Wednesday, October 12, 2011 in the Framingham 
District Court. 

Also, please note for your records my new office, location and contact information. 

Very truly yours, 

Christopher A. Shannon 
Walters, Shannon &Jensen, LLC 
27 Harvard Street 
Brookline, MA 02445 
P: (617) 566-2300 
F: (617) 566-9350 
cshannon@wsj lawoffice. com 

www.wsjlawoBice.com 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX COUNTY, ss FRAMINGHAM DISTRICT COURT 
DOCKET NO. 1149-CR-0024 

COMMONWEALTH 

v. 

DAVAUGHN E. TALBERT 

MOTION TO DISMISS BASED UPON LACK OF PROBABLE CAUSE 

NOW COMES DEFENDANT, DAVAUGHN E. TALBERT, (hereinafter 

"Defendant"), in the above-captioned matter and, pursuant to Mass. R. Crim. P. 13 and 

Commonwealth v. McCarthy 385 Mass. 160 (1982), respectfully moves this Honorable 

Court to dismiss said complaint against Defendant for the reasons hereinafter set forth. 

As grounds therefore, Defendant submits as follows: 

1. The Framingham Police Department and the Commonwealth did not submit 

sufficient evidence to establish probable cause in the police reports and 

Application for Complaint so as to go forward with Complaint No. 1049-CR-

0024 against Defendant Davaughn E. Talbert. 

2. There is no mention of the Defendant, Mr. Talbert in the Search Warrant 

Affidavit filed by the Framingham Police Department, which summarized an 

investigation of several weeks into alleged drug-dealing by two other 

individuals, and which requested authorization to search the home at 26 



Fountain Street, #1, Framingham, MA, in which the Defendant was a visitor at 

the time the search warrant was executed. 

3. The Defendant does not reside at 26 Fountain Street #1, as erroneously written 

on the Application for Complaint. The Defendant Davaughn E. Talbert is a 

relative of the residents but he resides in Boston, MA. He is not on the lease 

of the apartment, he does not receive mail there, or keep clothes or personal 

effects there, and Mr. Talbert had only been a visitor in the apartment for a 

short time before the police raided the apartment. 

4. The Defendant did not have any illegal substances on his person when he was 

arrested by the Framingham Police, and he was found by the police in a 

different room in 26 Fountain Street than where the alleged Class B was 

found, such that it was not in his possession, either actual or constructive. 

5. There was no evidence, either real or circumstantial, that Mr. Talbert had 

engaged in a conspiracy with the other Defendant arrested that night, Joseph 

Bushfan, to Possess Class B with the Intent to Distribute it, or to Possess 

Class B with the Intent to Distribute it within 1,000 feet of a school, park or 

licensed day care facility. 

WHEREFORE, based upon the foregoing arguments, authorities and accompanying 

Affidavit and Memorandum of Law, Defendant hereby requests that this Honorable Court 

allow Defendant's Motion to Dismiss for Lack of Probable Cause and dismiss said matter 

with prejudice. 



Respectfully submitted, 
DAVAUGHN E. TALBERT, 
Defendant, 
By his Attorney, 

Christopher A. Shannon 
Walters, Shannon &Jensen, LLC 
27 Harvard Street 
Brookline, MA 02445 
P: (617) 566-2300 
F: (617) 566-9350 
BBO # 631340 

Dated: September 26, 2011 cshannon@wsjlawoffice.com 

CERTIFICATE OF SERVICE 

I, Christopher A. Shannon, Attorney for the within named Defendant certify that I 
gave notice of the foregoing Defendant's Motion to Dismiss For Lack of Probable Cause, 
by delivering a copy of said Motion, and Attached Affidavit and Memorandum of Law, 
with this Certificate, on this -~v ~- day of September, 2011, to: the Office of the 
Middlesex District Attorney, 15 Commonwealth Avenue, Woburn, MA 01801. 

Signed under the pains and penalties of perjury. 

C 2~ c~ ~ 
Christopher A. Shannon 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX COUNTY, ss FRAMINGHAM DISTRICT COURT 
DOCKET NO. 1149-CR-0024 

COMMONWEALTH 

`i~ 

DAVAUGHN E. TALBERT 

AFFIDAVIT OF DEFENSE COUNSEL 1N SUPPORT OF DEFENDANT'S 
MOTION TO DISMISS BASED UPON LACK OF PROBABLE CAUSE 

In support of the within Defendant's Motion to Dismiss for Lack of Probable Cause, I, 
Christopher A. Shannon, Attorney for Defendant in the above-captioned matter, under 
oath and upon information and belief, do hereby state and depose as follows: 

1. I am the Attorney of Record for the Defendant in said matter: 

2. Defendant states that he was arrested in the Town of Framingham on January 
5, 2011. 

3. Defendant states that he was charged in Framingham District Court Complaint 
No. 1149-CR-0024, with one count each of: 

a) Drug Violation Near aSchool/Park, in violation of M.G.L. c.94C, §32J 

b) Possession with Intent to Distribute Class B, in violation of M.G.L., c.94C 
§32A; 

c) Conspiracy to Violate Drug Law, in violation of M.G.L. c.94C, §40. 

4. I was court appointed to represent Mr. Talbert on January 5, 2011 in the 
Framingham District Court. 

WHEREFORE, Defendant, through his attorney, does hereby request that this Honorable 
Court allow Defendant's Motion as aforesaid. 

Signed this date under the pains and penalties of perjury. 



Respectfully submitted, 
DAVAUGHN E. TALBERT, 
Defendant, 
By his Attorney, 

~~ 

Christopher A. Shannon 
Walters, Shannon &Jensen, LLC 
27 Harvard Street 
Brookline, MA 02445 
P: (617) 566-2300 
F: (617) 566-9350 
BBO # 631340 

Dated: September 26, 2011 cshannon@wsjlawoffice.com 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX COUNTY, ss FRAMINGHAM DISTRICT COURT 
DOCKET NO. 1149-CR-0024 

COMMONWEALTH 

v. 

DAVAUGHN E. TALBERT 

AFFIDAVIT OF DEFENDANT 1N SUPPORT OF DEFENDANT'S 
MOTION TO DISMISS BASED UPON LACK OF PROBABLE CAUSE 

In support of the within Defendant's Motion to Dismiss for Lack of Probable Cause, I, 

Davaughn E. Talbert, Defendant in the above-captioned matter, under oath and upon 

information and belief, do hereby state and depose as follows: 

1. My name is Davaughn E. Talbert. 

2. I reside at 49 Maryknoll Street, Boston, MA 02126. I am a 2009 graduate of 

Charlestown High School, Charlestown, MA. I have visited relatives at 26 

Fountain Street, Apt, 1, Framingham, but I do not live there. I am not on the 

lease or any utility bills sent to 26 Fountain Street. I do not receive mail at 26 

Fountain Street and my name is not on any mailbox there. I do not store 

clothes or personal belongings or toiletries at 26 Fountain Street, nor do I have 

my own room there. 

3. In December 2010 and early January 2011, I visited my relatives at 26 

Fountain Street, Framingham, specifically my late uncle Eurie Stamps, my 

aunt Norma Bushfan, and my cousin Joseph Bushfan, because I was job 



hunting in the Framingham / MetroWest area. On a few occasions, perhaps 

four to five nights over the previous twenty (20) days before January 5, 2011, 

I had spent the night in their apartment so that I could job hunt and drop off 

my resume the next day. My uncle Mr. Stamps was retired and he was 

helping me find a job by driving me to appointments and different store 

locations, and then he would drop me off at the commuter rail station at the 

end of the day to take the train back to Boston. 

4. On the night of January 4, 2011, I arrived at 26 Fountain Street late in the 

evening, at approximately 11:00 p.m.. An acquaintance gave me a ride and 

dropped me off. About ten minutes later my friend called me. He circled 

back in his car and gave me the power cable for my X-Box video game 

console, which I had left in his car. My uncle and cousin and I often play 

video games together. 

5. When I arrived my cousin Joseph was in his bedroom at the front right of the 

apartment, talking with two teenaged girls I did not know. I said hello and 

chatted with Joseph and the girls for a little while. 

6. Then I went into the dining room, which is the room where I usually sleep on 

a day bed at 26 Fountain St. I set down my backpack, and tools off pants. I 

have on a pair of athletic shorts underneath my pants. Then I went into Eurie 

and Norma's bedroom to watch a basketball game on television. Their 

bedroom is in the back right of the apartment. 

7. Eurie and I were in the back bedroom watching a college basketball game 

when we heard a bang and yelling of "Police!", "Police!". I put my hands up 



and knelt on the floor. I was shocked and frightened. The officers directed 

me to lay on the floor and then a few minutes later they handcuffed me and 

led me out of the back bedroom, past the kitchen and out to the street and put 

me in a cruiser. When we passed the kitchen I saw a large pool of blood on 

the floor. I remember being very cold in the cruiser. I was only wearing a 

hooded sweatshirt, basketball shorts, sneakers and socks. 

8. That night was the first night I had ever been handcuffed or arrested. I learned 

later that I was being charged with: 

a) Drug Violation Near aSchool/Park, in violation of M.G.L. c.94C, §32J 

b) Possession with Intent to Distribute Class B, in violation of M.G.L., c.94C 

§32A; 

c) Conspiracy to Violate Drug Law, in violation of M.G.L. c.94C, §40. 

10. I have no knowledge of any drug dealing that may or may not have been 

occurring at 26 Fountain Street. I never possessed any drugs, distributed any 

drugs or conspired with anyone to possess or distribute drugs, nor did I 

observe any drugs or drug dealing or drug paraphenalia at 26 Fountain Street. 

Signed this date under the pains and penaltie's of perjury. 

/~~ 2 ~~ 
Davaughn E. Talbert Date 



COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX COUNTY, ss FRAMINGHAM DISTRICT 
COURT 

DOCKET NO. 1149-CR-0024 

COMMONWEALTH 

v. 

DAVAUGHN E. TALBERT 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S 
MOTION TO DISMISS BASED UPON LACK OF PROBABLE CAUSE 

NOW COMES THE DEFENDANT, through counsel, Christopher A. Shannon, and 

submits this Memorandum of Law in Support of his Motion to Dismiss —Lack of 

Probable Cause. 

I. PROCEDURAL BACKGROUND 

On January 5, 2011, Mr. Talbert was arraigned in the Framingham District Court 

on Complaint No. 1149-CR-0024, and charged with one count each of: 

a) Drug Violation Near aSchool/Park, in violation of M.G.L. c.94C, §32J 

b) Possession with Intent to Distribute Class B, in violation of M.G.L., c.94C 
§32A; 

c) Conspiracy to Violate Drug Law, in violation of M.G.L. c.94C, §40. 

Mr. Talbert was arrested while visiting 26 Fountain Street, Apt. 1, Framingham, MA 

01702, during the execution of a search warrant by the Framingham Police Department. 

Mr. Talbert's uncle, Eurie Stamps, was shot and later died during the execution of the 

search warrant, apparently after one of the Framingham SWAT unit officers discharged 

his gun. The death of Mr. Stamps triggered an extended period for discovery. Mr. 
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Talbert is before this Honorable Court on a Motion to Dismiss -Lack of.Probable Cause. 

Mr. Talbert is at liberty and is not held. 

II. INVESTIGATION AND SEARCH WARRANT 

On January 4, 2011, Dinis Avila, a Detective in the Framingam Police Department -

Narcotics Unit, submitted a Search Warrant Affidavit to this Court. In that affidavit, Det. 

Avila details a four week investigation by him and other Framingham police officers into 

the alleged distribution of cocaine and crack cocaine by two individuals from 26 Fountain 

Street, Apt. 1, Framingham, MA 01702. 

Over the course of their investigation, Det. Avila and his colleagues come to believe 

that two young African-American males, Joseph Bushfan (08/28/1990), and Dwayne 

Barrett (11/11/1990), were selling cocaine and crack cocaine and using 26 Fountain 

Street, Apt. 1 as the base of their operation. Det. Avila verified this information through 

the use of two confidential informants, persons labeled "CS" (Confidential Source) and 

"CI" (Confidential Informant), respectively. Det. Avila wrote in his affidavit that both 

CS and CI are trustworthy and reliable informants who are familiar with the packaging, 

selling and distribution of illegal drugs; who have provided information leading to the 

recovery of illegal drugs and to arrests that led to district court complaints and to a 

superior court indictment against certain individuals. 

Over several weeks in December 2010, Det. Avila and other police officers 

supervised CS and CI as they made controlled purchases of crack cocaine from two 

individuals. The officers, with the assistance of CS and CI, confirmed the identities of 

Joseph Bushfan and Dwayne Barrett as the two males selling crack cocaine to CS and CI. 

The officers confirmed that Dwayne Barrett had a cell phone number (508-309-2849), 

registered in his name that CI used to contact Barrett to set up a controlled purchase of 

crack cocaine. The officers confirmed that Joseph Bushfan had a cell phone number 

(508-371-7497), registered in his name that CI used to contact Bushfan to set up a 

controlled purchase of crack cocaine. The Framingham police officers confirmed that 

Joseph Bushfan lived at 26 Fountain Street, Apt. 1, and observed Bushfan and Barrett 

enter and exit the front door of 26 Fountain Street, Apt. 1, on several occasions. 
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Another Framingham police officer, Officer Timothy O'Toole, confirmed to Det. 

Avila that he had been to 26 Fountain Street, Apt. #1 to arrest Joseph Bushfan on an 

outstanding warrant but that he had been unable to locate him at that time, but other 

individuals inside the unit had confirmed that Joseph Bushfan lived there. 

Detective Avila's Search Warrant Affidavit summarizes what appears to be an 

extensive investigation spanning several weeks and involving considerable time and 

effort by the Framingham Police Department Narcotics Unit to confirm the identities and 

location of Joseph Bushfan and Dwayne Barrett. Yet at no time does the name or 

presence of this Defendant, DAVAUGHN E. Talbert, appear in the Search Warrant 

Affidavit. Mr. Talbert is not mentioned by either the CS or the CI. No phone number 

linked to Mr. Talbert appears in any of the controlled buys supervised by the 

Framingham Police Department. At no time during their lengthy investigation do any of 

the Framingham police officers observe Mr. Talbert in the presence or company of Mr. 

Bushfan or Mr. Barrett. Mr. Talbert does not appear at all until the night the search 

warrant is executed. 

III. EXECUTION OF SEARCH WARRANT AND ARREST 

In the late evening of January 4, 2011, the Defendant Davaughn E. Talbert arrived 

at the home of his aunt and uncle, Norma Bushfan and the late Eurie Stamps, at 26 

Fountain Street, Apt. #1, Framingham, MA 01702. Mr. Talbert's cousin, Joseph 

Bushfan, also lives at 26 Fountain Street. Norma Bushfan and Eurie Stamps were Joseph 

Bushfan's mother and step-father. Norma Bushfan, Eurie Stamps and Joseph Bushfan 

were all present and in their home at 26 Fountain Street, Apt. 1, when Mr. Talbert 

arrived. Also present were two teenaged females, later identified as   and 

  who were with Joseph Bushfan in his bedroom, which is the room at the 

front right of the apartment, facing the street. The two females and Mr. Bushfan were 

talking and playing video games when Mr. Talbert arrived. 

At approximately 12:20 a.m, of January 5, 2011, the Framingham Police 

Department arrested Mr. Bushfan as he walked from 26 Fountain Street to a nearby Gulf 
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Station with Ms.  and Ms.  neither of the two females were charged with any 

crime. Lt. Kevin Slattery of the Framingham Police frisked Mr. Bushfan after this arrest 

and found 8 individually packaged baggies of a white rock like substance alleged to be 

crack cocaine. Lt. Slattery also found $299.00 in Mr. Bushfan's pocket, and $98 in his 

wallet. 

Almost simultaneously with Mr. Bushfan's arrest, the Framingham Police 

Department executed a Search Warrant of 26 Fountain Street, Apt. 1. This involved 

shooting a stun grenade, a/k/a/ a "flashbang", through the windows of Joseph Bushfan's 

bedroom at the front right bedroom of 26 Fountain Street, Apt. 1, and through the 

windows of the dining room and kitchen, to stun and disorient any residents inside. Mr. 

Talbert and Mr. Stamps were in the back right bedroom of Apartment 1, at the back of 

apartment, watching a basketball game. They heard the noise of the flashbang, but were 

not disoriented by it as they were separated from it by rooms and doors. Mr. Talbert 

knelt down to the floor of the back bedroom and stayed there until led out of the house by 

the police. Mr. Stamps went towards the kitchen of the apartment as a Framingham 

police SWAT unit forced their entry into the apartment. As the SWAT unit encountered 

Mr. Stamps in the kitchen, one of the officers discharged their weapon. Mr. Stamps was 

shot in the jaw area. Mr. Stamps died later that night from his wounds. Mr. Talbert was 

arrested in the back right bedroom of 26 Fountain Street, Apt. 1. 

At some point that evening, Detective DeRosa searched the front right bedroom 

of 26 Fountain Street, Apt. 1, the room that Joseph Bushfan used as his bedroom, and 

observed a sock in the top drawer of a dresser that allegedly contained individually 

wrapped corner baggies of an off white substance that appeared to be crack cocaine. 

Because of the exigent circumstances around the shooting of Mr. Stamps, the 

Framingham Police did not take that alleged crack cocaine into their custody at that time, 

nor did they conduct a thorough search and inventory of the apartment at that time. 

IV. DISCUSSION 

Courts generally do not inquire into the competency or sufficiency of the evidence 

in support of a criminal complaint. However, despite this general rule, a court may 
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properly review the evidence presented, to determine whether there was sufficient 

evidence to find probable cause for an arrest, or to determine whether the acts which the 

defendant is alleged to have done, constitute a crime. See e.g., Commonwealth v. 

McCarthy, 385 Mass. 160 (1982); Commonwealth v. O'Dell, 392 Mass. 445 (1984). 

Although in a District Court the charging document is the complaint, rather that the grand 

jury indictment, a determination of probable cause should be similar. See Commonwealth 

v. Valchuis, 40 Mass. App. Ct. 556, 560, 665 N.E.2d 1030 (1996) ("a complaint cannot 

issue until there has been a determination of probable cause to believe that a crime was 

committed and that it was committed by the defendant"), citing Smith, Criminal Practice 

and Procedure §§ 629-632 (2d ed. 1983). 

"A defendant against whom a complaint is issued does not lack the opportunity 

for review of that decision. `He may move to dismiss the complaint. "' Commonwealth v. 

DiBennadetto, 436 Mass. 310, 313 (2002) citing Bradford v. Knights, 427 Mass. 748, 753 

(1998). Dismissal of an indictment is called for where the grand jury fails to hear any 

evidence of criminal activity by the defendant. In order for an indictment to survive such 

a challenge, the grand jury must be presented with information that, at the very least, is 

sufficient to establish the identity of the accused and probable cause to arrest him. 

Commonwealth v. McCarthy, 385 Mass. 160, 163 (1982). Likewise, dismissal of a 

complaint should be warranted where the Court determines that probable cause did not 

exist to issue a complaint. Commonwealth v. DiBennadetto, 436 Mass. 310, 313 (2002). 

Probable cause is that amount of information that would warrant a prudent person in 

believing that the defendant committed the crime. Commonwealth v. Santaliz, 413 Mass. 

238, 241, 596 N.E.2d 337 (1992). 

In this case there was no probable cause to issue a complaint against Mr. Talbert 

for: 

a) Drug Violation Near a School/Park, in violation of M.G.L. c.94C, §32J 

b) Possession with Intent to Distribute Class B, in violation of M.G.L., c.94C 
§32A; 

c) Conspiracy to Violate Drug Law, in violation of M.G.L. c.94C, §40. 
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There was no mention of Mr. Talbert in the Search Warrant Affidavit. Despite 

detailed surveillance of Joseph Bushfan and Dwayne Barrett in the weeks leading up to 

January 5, 2011, Mr. Talbert never appears during any of their alleged drug transactions. 

Mr. Talbert is never seen with either Mr. Bushfan or Barrett prior to the night of January 

4, 2011. No cell phone number linked to Mr. Talbert is ever used for any of the several 

controlled drug purchases that the Framingham Police conducted with not one, but two 

confidential sources, "CS" and "CI". Neither CS nor CI ever identify or mention Mr. 

Talbert to the Framingham Police during their weeks of discussions and controlled buys 

from, and observations of, Mr. Bushfan and Mr. Barrett. 

The only link between Mr. Talbert and the alleged drug dealing of Mr. Bushfan 

and Mr. Barrett, is that he had the misfortune to visit his relatives at 26 Fountain Street, 

Apt. 1 at the time the search warrant was executed. There is also the assertion of Det. 

DeRosa who believed he saw Mr. Talbert engage in what Detective DeRosa alleged 

appeared to be a hand to hand transaction outside of 26 Fountain Street earlier that 

evening. But it is unclear who the alleged customer in that transaction was. That person 

was never stopped, nor searched nor identified and no drugs were recovered from that 

alleged transaction. 

Rarely has the old adage about being in the wrong place at the wrong time 

affected an individual as harshly as it has Mr. Talbert. The lack of probable cause in each 

of the Commonwealth's allegations are addressed below. 

1. Drug Violation Near aSchool/Park, in violation of M. G.L. c. 94C, ~'32J 

2. Possession with Intent to Distribute Class B, in violation of M.G.L., c.94C ~32A; 

In order to prove Count 2 of the Complaint: Possession with Intent to Distribute 

Class B, in violation of M,G.L., c.94C §32A, the Commonwealth must prove beyond a 

reasonable doubt that: 

1) That the substance in question is a Class B controlled substance, namely 

cocaine; 
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2) That the defendant (distributed some perceptible amount of that substance to another 

person or persons)) or (possessed some perceptible amount of that substance with the 

intent to distribute it to another person or persons); and 

3) That the defendant did so knowingly or intentionally. 

District Court Jury Instruction 7.800 "Possession with Intent to Distribute a Controlled 

Substance" 2009 Edition 

The Commonwealth does not present evidence sufficient to establish probable 

cause to charge Mr. Talbert with Possession with Intent to Distribute. Possession 

implies "control and power" Commonwealth v. Pratt, 407 Mass. 647, 650-52 (1990). 

Possession may be exclusive or joint, actual or constructive. Commonwealth v. beagle. 

10 Mass.App.Ct. 563, at 567 (1980). A person who knowingly has direct physical 

control over a thing at a given time is then in actual possession of it. Mr. Talbert was not 

in actual possession of any cocaine or crack cocaine when he was arrested. No cocaine or 

crack cocaine was found on his person or in his clothing or in the rear bedroom where he 

was watching television with his uncle. However, a person could be in constructive 

possession of something if he or she knowingly has both the power and the intention at 

some point in time to exercise dominion or control over a thing, either directly or through 

another person. Commonwealth v. Pratt, 407 Mass. 647, 651 (1990) . But simply being 

a visitor in an apartment as Mr. Talbert was does not imply constructive possession. See 

Commonwealth v. Bongarzone, 390 Mass. 326, 345-346 (1983). 

When the Framingham Police found Mr. Talbert, he was kneeling on the floor of 

the back right bedroom of 26 Fountain Street, Apt. 1. The alleged crack cocaine that was 

found in the apartment was found in the front right bedroom used by Mr. Bushfan, and 

was found hidden in a sock in a drawer in a dresser. No other evidence of intent to 

distribute was found in the apartment. For instance the Framingham Police report does 

not specify the amount found in Mr. Bushfan's sock, nor the quality or purity and quantity 

of this alleged contraband. The Framingham Police did not find any other tools or 

paraphenalia of the drug trade either hidden or in plain view at 26 Fountain Street, Apt. 1, 

such as cutting powder, dilutants, scales and packaging materials, customer lists or price 

lists or other incriminating documents, extra beepers and phones, or police scanners, that 
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would provide circumstantial evidence that Mr. Talbert knew of, and was participating in, 

an illegal conspiracy with Mr. Bushfan to possess Class B substances with an intent to 

distribute them. Mr. Talbert had an ordinary cell phone on him, but he did not have a 

beeper or any other tool of the drug trade. Mr. Talbert had $67.00 in his sock, which he 

told the Framingham Police he had put there because his athletic shorts did not have any 

pockets. The number of Mr. Talbert's cell phone never came up in the Framingham 

Police investigation of alleged drug dealing by Mr. Bushfan, and his co-defendant, 

Dwayne Barrett. Contrast the lack of circumstantial evidence found in this case with the 

ample evidence of drug distribution found in the apartment in question in Commonwealth 

v. Rivera, where the Worcester Police and Massachusetts State Police found: 

"In the larger bedroom, the police found .5 gram of cocaine, also 81 per cent pure. It 
was inside a film canister in a suitcase near the closet. Inside drawers of a desk they 
found a strainer (part of a grinder used for cutting cocaine), azip-lock bag containing 
traces of cocaine, and a paper with notations, described by the police as a drug code. On 
top of the desk, the police found a radio scanner and a note listing law enforcement 
frequencies. A jar of procaine crystal, known to be used to dilute cocaine, was found in 
an alcove. In the kitchen they found an electric beeper and a plastic strainer, also part of a 
grinder and interchangeable with the strainer found in the larger bedroom." 
Commonwealth v. Rivera , 31 Mass.App.Ct. 554, at 556 (1991). 

At some point in the evening, believed to be between 11:00 pm and 12:00 am, 

Detective DeRosa of the Framingham Police observed someone he later identified or 

believed to be Mr. Talbert briefly exit 26 Fountain Street, and engage in what Det. 

DeRosa believed to be a hand to hand drug transaction with an individual outside. Mr. 

Talbert states in his Affidavit that he went outside to retrieve the power cable for his X-

Box video game console, which he had left in the car of the acquaintance who dropped 

him off at 26 Fountain Street at approximately 11:00 p.m. This individual with whom 

Mr. Talbert spoke outside 26 Fountain Street was not stopped, searched or questioned by 

the Framingham Police after they allegedly witnessed him engage in a drug purchase, and 

no contraband was recovered from this individual. 

When he was questioned later that morning, at 04:45 am in the morning of 

January 5, 2011, by Framingham Police and the Massachusetts State Police, Mr. Talbert 

stated that he had exited 26 Fountain Street once to retrieve his X-Box console power 
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cable from the acquaintance who had dropped him off. Mr. Talbert adamantly denied 

participating in or conspiring in any distribution or possession of any Class B. Mr. 

Talbert denied any knowledge of any Class B substances in the apartment. 

At approximately 05:03 am in the morning of January 5, 2011, Mr. Bushfan was 

being interviewed by Massachusetts State Police Trooper Jeffrey A. Saunders and other 

MSP troopers and Framingham police officers. When told of Mr. Stamps' death during 

the execution of the search warrant, Mr. Bushfan became visibly upset and asked that the 

tape recorder be turned off, although he apparently agreed to continue talking after the 

recorder was turned off. At some point in that non-recorded conversation, Mr. Bushfan 

was asked if: 

"he had any drugs on him when he was arrested and he stated, "I had crack on me, only 

about five pieces." He further stated that he and his cousin "dabbled in it to talce care of 

our kids." I asked him if he meant selling it and he stated, "Yes." 

Interview of Josph Bushfan by MSP Trooper Jeffrey A. Saunders #2924. 

Wednesday, January S, 2011. 

MSP -Division of Investigative Services Case # 2010 -110-0005, page 2. 

It is well settled in Massachusetts that the extrajudicial statements of joint venturers 

maybe admissible against the others involved if the existence of the joint venture has 

been proven by other evidence independent of the questioned statements. Commonwealth 

v. Beckett, 373 Mass. 329, 339-340, 366 N.E.2d 1252 (1977). Commonwealth 

v. Bongar~zone, 390 Mass. 326, 340, 455 N.E.2d 1183 (1983). Commonwealth v. 

Irving, 51 Mass.App.Ct. 285, 289-290, 744 N.E.2d 1140 (2001). 

First, it is not even clear from Trooper Saunders' written notes who Mr. Bushfan is 

referring to when he references his "cousin". Is Mr. Bushfan referring to Mr. Talbert or 

Mr. Barrett? Is he referring to a true cousin by blood or marriage, or is he referring to a 
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street friend or buddy as a "cousin" or a "'cuz". Moreover, in this case, there is no other 

evidence independent of the questioned statements that establishes probable cause against 

Mr. Talbert for the crime of Possession with Intent to Distribute. 

As there is no probable cause to charge with Mr. Talbert with Possession with 

Intent to Distribute Class B, in violation of M.G.L., c.94C §32A; so Count 1 of the 

complaint, Drug Violation Near aSchool/Park, in violation of M.G.L. c.94C, §32J, must 

also be dismissed for lack of probable cause. 

C. Conspiracy to Violate Drug Luw, in violation of M. G. L, c. 94C, X40. 

There is no direct evidence to link the Defendant DAVAUGHN E. Talbert to the 

actions of Joseph Bushfan or those of Dwayne Barrett. Nevertheless, it is well 

established that a conspiracy may be proven by circumstantial evidence. The Supreme 

Judicial Court summarized the case law of conspiracy in Commonwealth v. Nee, 935 

N.E.2d 1276, 458 Mass. 174 (2010): 

" The elements of conspiracy are ` a combination of two or more persons, by some 
concerted action, to accomplish some criminal or unlawful purpose....' "Commonwealth 
v. Benson, 389 Mass. 473, 479, 451 N.E.2d 118, cert. denied,464 U.S. 915, 104 S.Ct. 
278, 78 L.Ed.2d 257 (1983), quoting Commonwealth v. Dyer, 243 Mass. 472, 483, 138 
N.E. 296 (1922). Accord Commonwealth v. Hunt, 45 Mass. 111, 4 Met. 111, 123-125 
(1842).... To prove a conspiracy, the Commonwealth "must prove that the defendant 
combined with another with the intention' to commit the object crime" 
. Commonwealth v. Frazier, 410 Mass. 235, 245, 571 N.E.2d 1356 (1991), quoting 
Commonwealth v. Cantres, 405 Mass. 238, 244, 540 N.E.2d 149 (1989). Proof of an 
overt act in furtherance of the conspiracy is not necessary. See Carrasgzrillo v. 
Commonwealth, 422 Mass. 1014, 1015, 665 N.E.2d 993 (1996) (crime of conspiracy " is 
complete on the formation of the unlawful agreement"); Commonwealth v. Beneficial 
Fin. Co., 360 Mass. 188, 249, 275 N.E.2d 33 (1971), cert. denied 

As with other crimes, a conspiracy may, and typically is, proved by circumstantial 
evidence, because often there is no direct evidence that an "agreement" was reached. " 
The acts of different persons who are shown to have known each other, or to have been in 
communication with each other, directed towards the accomplishment of the same object, 
especially if by the same means or in the same manner, may be satisfactory proof of 
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Joe agreed to buy cigarettes for Erilca at the Store 24. When they got to the gas station on 

Fountain Street they were approached by numerous police officers." 

Erik P. Gagnon #2523 

Trooper, Massachusetts State Police 

Middlesex Detectives Unit 

Interview with   at OS: 45 am of January 5, 2011 

Considering that Mr. Bushfan left for his appointment at the YMCA at 12:20 am, 

one might infer that he was planning to do something else besides play basketball or 

workout. Indeed, the Framingham police found 8 baggies allegedly containing crack 

cocaine in Mr. Bushfan's pocket, as well as $299 in his pocket and $98 in his wallet. 

They do not find Mr. Talbert as part of this late night errand at all. He is not present with 

Mr. Bushfan. Instead, when the police enter 26 Fountain Street, Apt. 1, they encounter 

Mr. Talbert in a rear bedroom, not in the front bedroom where they later allege to have 

found crack cocaine. There is no cocaine found on Mr. Talbert's person, his clothing, or 

the back bedroom where he was kneeling. There are no fingerprints on the baggies of 

crack cocaine found in a sock in the front bedroom to suggest that Mr. Talbert ever 

touched those baggies. 

More significantly, Mr. Talbert had never been arrested before. He had no criminal 

record. Mr. Bushfan had a criminal record and he and Mr. Barrett were known to the 

police. Det. Avila wrote in his Search Warrant Affidavit that Framingham Police Officer 

O'Toole had visited 26 Fountain Street to arrest Mr. Bushfan on an active warrant. Mr. 

Barrett was in the Framingham Police database as an alleged member of a gang known as 

"Folk Nation." There are no such record or indicia of criminal behavior for Mr. Talbert. 

There is no evidence, real or circumstantial, to establish probable cause that Mr. Talbert 

engaged in any conspiracy with Mr. Bushfan. 

For the reasons stated above, the above-numbered complaint against the 

Defendant Davaughn E. Talbert should be dismissed. 
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Respectfully submitted, 

DAVAUGHN E. TALBERT, Defendant, 
By his Attorney, 

~~C-~,~- h 7~ 

Christopher A. Shannon 
Walters, Shannon &Jensen, LLC 
27 Harvard Street 
Brookline, MA 02445 
P: (617) 566-2300 
F: (617) 566-9350 
BBO # 631340 

Dated: September 27, 2011 cshannon@wsjlawoffice.com 
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COMMONWEALTH OF MASSACHUSETTS 

MIDDLESEX, ss. FRAMINGHAM DISTRICT COURT 

DOCKET NO. 1149-CR-0024 

COMMONWEALTH 

v. 

DAVAUGHN E. TALBERT 

MOTION FOR BILL OF PARTICULARS 

Now comes the Defendant in the above-entitled action and hereby respectfully moves this 
Honorable Court to order the Commonwealth to furnish the Defendant with the following 
particulars: 

The time, manner, place and means by which the Commonwealth alleges 
that the Defendant did: 

1) Commit a Drug Violation Near a School/Park; Possess with Intent to 
Distribute Class B; and Conspire to Violate Drug Laws; 

2) Where and when did the Defendant possess Class B within 1000 Feet 
of a school or daycare? 

3) Where is the alleged Class B that Defendant is alleged to have 
possessed? 

4) Where and when allegedly did the Defendant knowingly and 
intelligently possess, with intent to distribute, said Class B? 

5) Where, when and with whom did the Defendant conspire to violate 
drug laws? 

6) Who were the witnesses, or confidential informants, if any, to any of 
the alleged crimes; 

7) And what testimony did they provide in the Affidavit to the Search 
Warrant that was executed in this case upon the home in which 
Defendant was standing at the time of his arrest? 

The Defendant states in support of his Motion that the above information is critical to his ability 
to prepare and present his defense and to confront the evidence against him. Sixth and Fourteenth 
Amendments to the U.S. Constitution; Article XII of the Massachusetts Declaration of Rights; 
Mass.R. Crim.P. 13 (b)(1). 



RESPECTFULLY SUBMITTED 

DAVAUGHN E. TALBERT 
By his attorney, 

Christo er A. Shannon 
BBO # 631340 
7 Harvard Street, Suite 220 

Brookline, MA 02445 

617-738-3246 

Dated: September 27, 2011 

CERTIFICATE OF SERVICE 

I, Christopher A. Shannon, Attorney for the within named Defendant certify that I gave 
notice of the foregoing Defendant's Motion to Dismiss for a Bill of Particulars, by delivering a 
copy of said Motion with this Certificate, on thiso~l.day of September, 2011, to: the Office of 
the Middlesex District Attorney, 15 Commonwealth Avenue, Woburn, MA 01801. 

Signed under the pains and penalties of perjury. 

Christopher A. Shannon 
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Tt;ib far. (including any 9ct3chments) contains information that mays be confidenl•,:tl car Ray consticutc non-~+ubiic 
inf~i-i~:ation, [t is int~,~ded to be convG~~cd only to the dcsfrn~ted recipitnC(s) n~.mcd above, If you aro na. an i;,zended 
r~~i~i~nt oC ~}ug mcssa e, pla7s~ nati£~ ire s~:ndcr bi' ~o~tactin~ xho .~Yaav~ Z~h~~~c nun~b~t ~~1 chcn cicstr~y al! capics. 
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co~~orrv,~A~.~rx o~ ~~~s~,cxu~~mr 
1vIIADLES~X, ss_ F~.AMINGHAM DISTRI~'.~' COI~RT 

DOCKET N0. 1149-CR-0024 

~QIVIMQNWEA~,T~I NO o 

v. 

X7~'YON "C.A.L~E~~' 

Ntt~TION k'OR S~AR~H WARRANT ANI7 SEARCH WARRANT A,FFl~►AVIT 

Now comes the I7ef~ndant in the aba've-entitled action and herby respectfully ~nioves this 

Honorable Court to authorize tl~e relea$e to the Defendant of the Search Warrant acid ~eareh 

"VVa~'~ur~t A~i~i~~vit ~l~s~ ~~~air►st t~Y~ co-c~efer~d~at i~~ this z~x~tter, J~s~p1a Bush:f~n. Tl~~ Uefend~nt 

states in support of his Nation that the ~buve i~fo~inat an is critical to ~i~ ~tb~l~ty tQ prepz~•~ and 

present lais defense and to confront the evidence against him. sixth and k'ourteenth Atnendmerzts 

to the L7.~. Constitution; Article XIT of tl-►e Massachusetts Declaration of Rights; 

~5~'~C'~'~'C~~,L~l' ~~~~SX` '~~ 

DEVC7N TEILB~RT 
By his attorney, 

~ ~ ~. ~'~~ 
Christop r A. Shannon 
ABU # 5~ ~ 34U 
'7 S~~~rvard St~eei, S~rit~ 220 

~roQklir~e, ~A. U2~45 

b17-73$~3~46 

Dated: February 23, ?011 
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COMMC~T~1 A~7"H aF MAS~ACHU'SE'~'S 

Iv~T1~~T~~~~~, ~~. ~'~tA.~%t1NCkIAM ~X~`~"~..XCT C(~C~~.T 

~OC~T ~tt~. X ~ ~9HCR~QO?4 

~~MM0~IWEALTH ~. 
l7EVON TAL~ERT 

Iv~4TY0N FOR BILL OF PARTICULARS 

Now comes the Defen~lant in the above-e~ttitled action and. hereby respectfully moves this 
1Ho~4rable Court to order tha Lomr~4nwealtk~ to furnish the Defendant witl~ the fallowing 
particulars: 

The time, manner, place and means by which the ~ommon~vealth alleges 
that the Defendant did; 

1) ~ommzt a Drug 'Violation Neer ~ Schonl/P~rk; Possess with Intent to 
T~ist,~buke Cl~s~ $ az~d C~nspite tc~ Vo~at~ ~7ctz~ I.avvs; 

2) l~J(~ex~ a~cl r~vh~in c~~~l t~~~ ~e~'ci~c~~~t p~s~~~s C1a~s ~3 w~t~airx ] ~t}tl ~'e;et 
of a sclto4l ~x d~yc~~xc? 

3~ Where is the alleged Class B t4~at Defe~td~t is all~~ed to have 
possessed? 

4) ~1Vhere and when allegedly did the T7efendani knowingly and 
intelligently possess, with intent to di~ttibute, said Class B7 

5) Wh ,when acid with wham did tk~e l~efendant conspire to viol~.t~ 
d~~ug la s? 

~ 1 P ~) Who w e the witnzsses, ~r e+~nfidential infi~rmants, if any, to any of 

Lv U the alle ed crimes; 

7} An rvvhat testimony did they provide iz~ the Affic~~~vit to tl~e Search 
ar~~t that was executed in this case upon tt~e home in which 

Dcfend~i~t was standing at the time ~f his aTTest? 

"~ lac ~3e~enclar~t st#iX~S ~1[l St7~~p4~'~ bZ' X~i~ S~oti~~~ tt~~t tl7e ~bnr~c ixx~'c~rnxat~Urx is cz~tic:~tl tv his ab~~ity 
tt~ ~xe~3~r~ and pres~~t his def~~xse Z~ci to cox~Qnt the ~v denec a,~a~r-~s~ hi~x, 5i:cttx ~iCi ~o~~enth 
Amendments to the U.S. Constitution; Article XTZ ox the Massacliuset#s D~;ciaratior~ of ~igl7ts; 
Mass.R.Crim.P. 13 (b)(1 ~. 

N~ 
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RESPECTFC.JLLY S'(_TBMTTTEA 

DTV'ON TALBE~T 
By his attorney, 

n/ 7 ~ u ~„~-

~hristoph r A. Shannon 
BBO # 6~ 1340 
'7 Hazvar~ Sheet, quite ~~0 

~s~onl~li~.~, MA 02~4~ 

61~~'7~~~~~~6 

l~at~cl~. ~'~ljx~aary ~~, 2~1 l 



03/14/2011 14:45 FAX 7818978801 fdIDDLESE~ DA 1 905/014 

CQMMONVV'EALTH aF MA~SAC~T7LTSETTS 

MID~7LESE~, ss, FRAMIN~I~AM )7TSTRICT COURT 

DOC~CET' NQ. 1149-CR-0024 

C~IvIMUNW~ALTH 

v: 

DEVON' xA1.~ER~' 

b~k'ENI~A~JT'S NXQ'~gN~ ~'4R T~~~C~O~LI off' 

~gT~~'~I~~~'~'~~.lL ~~'C~ SAN'T IN~'+C~~A~i'tC~N 

W1 
J 

~'~w r..~me;~ t~Xe ~e~"e~d~rit in tk~~ ~b~ve=GaX~ti~~ne~1 c~xsxplai~t, ar~~ r~s~ect~riz~ m~v~s this 

~o~azablc Court, pursuant x~a ~.~. :rim. ~', ~4(a~(:L), is erxx4r ~z~ Urcler dic~cti~~ thy: 

Commo~rwealth tc~ fi~rnxs~a him, throu~li counsel, with the nazx~es, pxesc~t acldre s~~s, ~crcl prescn;t 

t~lcphonc numbers o:f any ~d atl n#'ormants who sup~~ ed ~xay it~fornlatipti ~c~ tl~e 

Gommunwealtla resulting in the entry and search of the Defendant's cousin's residence which 

too~C place on or about ~anu~ry 5, 2011, the at'res~ ~f the De~e:ndant, and/ox the filing of the 

above-~aptidned aamplaint, inc~udxn~, but got limited to, s~ny CZ wha supplied infoaxnatiozl to 

Framingham Police Detective Dinis Are la, who obtained Search Warrant (Docket #11-4-SW-02). 

With respect to eack~ individual informant sc~ identified, the Defendant fiuther mgves the court to 

or~~r the Comzx~onwealth to disclose the following iz~farmatic~n: 

~ . "1 he prior criminal, }uv~nile, end pz~obation records ~t eack~ such person; 

2. The stun and substance of any plea bargain entered into b~t~veen said xz~dividual and 

ar~y law enforcement agency, including, but not limited to, any agreement to drop or reduce 

pending charges, not t~ charge crimes oihenvise susceptible to pr~secutioz~, or to male any 
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specific x~co~~1~nd~tion ~ritk~ xes~e~t to rho izz~pnsition or xedu~ti~xx o£ sent~xx~e i~ ~~:ndin~ 

uses; 

3. A,ny and all payments or pth~r financial arrmt~gements trade between such individual 

end any law enf4rcenlent agency; 

~. Ar~y and all informatipn tending to show that such an individual has made cc~ntrad%story 

a~cUar 1C~cgnsist~nt stat~mants with respect to the subject matter ~f the ir~f~rm~tion prov~c~ed in 

Yefc~~•en~~~ to tl~~s G~s~, 

~. Any and ~Il inforn~ation tending to show that such an indiv ~lu~l suffers from ~~y 

material defect in perception, n~em4ry, drug 4r alcohol addiction, ar at~y n~aental disease or 

defect; 

b. Any and all information tending to sk~oyv bias and/or prejudice on the part o;f such 

it►di~id~~~ tow~.rds kh~ l~yfen~d~nt(s); 

7. .All ~~ctS rc~lat n~ t4 iu.5kance5 p~ previous ar~Csts aYl i co~'victx~ri~s o~ atlx~x ~nd~`~~du~~ 

made ar obtained ~~ a result of infvrnxatian supplied by any such infozmant, inclu~in~ without 

liin~tatio», the naz~l~ end address ~f the person atr~sted, the Court where such person was 

charged, the docket number of the case, and the disposition and date thereof. 

As grounds therefor, T~efendant avers that such infornlation is essential t~ preparing a~Y 

~~'~cti~e defense ~t trial anc~ to challez►~in~ the l~~ality ok' t}ie search co~ductec~ an or about 

~'anu~ry 5, ~4 X 1, 
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The Def~ndaz~t relies upon Gunvnonwealtl~ 'v. Si no~ine. 404 Mass, 400, 405-405 (1989); 

Cnmmpnw~altl~ 'v. Rajas, 4U3 Mass. 4$3, 4$5-48$ (1988); Commonwealth v. Valdez, 402 Mass. 

65, 70-7~ (19$S); Cammt►nwealth v. Gre~ot~, 4q1 NT~►ss. 437, 441-443 (19$8); Commonwealth 

~. Mont~ird, 39b Mass. 123, 128-13q (1985); Commnnr~v~alth v. Nelsar~. 26 Mass. App. Ct. 794 

(1989). Sep ~Isc►. ~ommoz~w~~lth v. ~~rap~r 4Q4 Ntass. 319, ~21~324 (1989). 

~~~~`I ~'C~~,~,~C SCJ~MzxX~b 

T~I~V'~~i ~'~.x,l~~~:~ 
l3~ kis ~tta~rac~, 

_ _ - ~... 
Christapl~er A, Sli~uinnzx 
~~0 # 6~ X340 
7 Harvard Strut, Suite 22Q 

.Brookline, MA 02445 

617-'13$-3245 

Dated: 7anuary 2.5, 2011 
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CQMMONWEALTH ~l MASSA~HUS~TTS 

MIDDLESEX, ss, ~ ~'~tAMTN'(iHAM T)~STRTCT ~OU~tT 

DOCKET NO, ~ 1 ~9~CR-002 

C~7IviMON W~AI.TH 

v. 

~7EvbN TAT.,~ETtT 

NC~~CyR.~.NDYJivZ ~T S~PPC}~~' _0~' 

lY~~'~'X~N .~C~~2. ~Nk'C)~MANT ~N~"~1 A,'~X~IN 

Tom, R~(~U~1Ct~Ivi~~1"~"S 

Thy Ca~ut~onwealth's privilege ~a withhold the identity ~x an uif~rmant hays bzen justified as ~ 

means ~f ez~couragi~~ citizens to report viol~tion~ o~'the law to the golice. commonwealth _v. 

martin, 36z Mass. 2a3 {1972). 

This privilege, however, is not limitless. It must dive way, for example, to the due prQc~ss 

consider~.tions o£ a fair trial. ~toviazo v_. United States, 3S3 U.S. 53 (1957}. Further, disclosure 

will be compelled if the infornier is a material witness ~n the issue of guilt, Commonwealth v_. 

Ennis, 1 Miss. Ap~.Ct. 499, 541 (1973) citing Wi more, Evidence (1v~cN~ughton, rev,] See. 

2734, p. 76$). It is well settled, thin, that the informant's xdentiiy zz~ust be disclosed when his o~' 

her testimony is relevant and helpful to the defense af. atx accused, car is essential td a fair 

determination o,f guilt ar innocence. TZ.~viaro, 353 U.S. at ~Q-b~. 
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rn ~aviaa~a, su ra, the Supreme Court Tined that withtaolding the identity of an xnfortnant 

was r~v~xsibla error, ~~'h~~e tk~~ infnrzia~z~t was ~a acti~v~ ~~tiaipaxat ~d ~~~witx~e~s to tl~e a1le~ed 

dig txansactit~z~. '~'l~,e Court recognized the Xopit~mate ,~~ed to protect sources anc~ thus 

encourage cortux~unicatio~ td law enforcerulent agencies but wept o~ to hold: 

A further limitation on the applicability of the privilege arises from the furidar~lental 

requitement of fairness. w~iere the disclosure of an informant's identity, or of tlae contents of his 

communication, is z~elevant and he~pf~u1 to the defense of are aeeus~d. or is essential to a fair 

determination of a cause, ttA~ privilege mush give way. id. of 61-62. 

'z'he ~n~rt stat~ci that there x~ no fixed rule ia~ d~tFrmi~ii;n~ whein disclosure is justifiable and 

:yu~~~stw~1 a b~lt~~cii~~r fist, ~~~tc~t~~ t~k~:n a~t~ co~sid4r~ciux1 ~x~C-~y ~~1c11icl~ lk~e cx~~tl~ c~1~iC~~(~ t}~~ 

~o~si~l~ d~#en;~es, the passible s~gni~canc~ of t(~c inf47rttn~nt's testimas~y, the passibility o~ o~hcr 

witnesses; cf. United States v. Cap~3bianaa, 39~ P.2c1 3~b (2d Cix 1968), dze ~ovemmez~t's 

ability (or failur~~ to amplify the danger to the informant, iJnited states _v. Watez~s, 28$ F S~~p. 

952 (U.S.D.C, Mass.,1965~ end other ralevant factors. 

"Y'he Supreme Judicial Court adt~pted this balancing test in 1973 in Cotnmonw~alth v. 

Ennis, supra. There the Court requ.irefl disclosure ~f an u~.formant who was present at the sale of 

~marijuan~ to ~ police oi~c~r, 'lie defense raised the issue of idexztit~ and provided an alibi fi r 

the X~t~c~ c~~'t~z~ alle~~~ tx~~~etioi~. Thy ~nt~rt kx~ld cli~Glasu~'~ vvas req,_~ zcc~, su~cl ~t~c t~stxr~~~~y ref 

tk~~; rti~'~~zmex~ t~l7vipusly Ct'~acial. ~xoocirn~ii, S, uv~•ot~; 



03/14/2011 14:46 FAX 7818y78801 fdIDOLESEX DA ~ 010/014 

"The trial court may compel disclosuxe if it appears necessary in girder to avoid tk~e risk cif false 

test~~noz~~ or ire ~rde~r t~ s~c~xe useful ~Gstixxxazi~, ~'~r ~xar~p~e, d~salc~s~rr~ wild be c~rn~~ll~d ~f 

the i~fort~~z ~ a materiel w tz~~~s on the issue o£' ~u~l~. dX  at SOX. 

In the instant case, the nf4rmtant`s testimony may be critical ort the issue ~f intenfi on to 

distribute, This is not a challenge of a search +~varrant o~' some ether subsidiary issue, but the trial 

of the criminal ckaarge itself whexe "the need for truthful verdict outwei~l~s society's need for tlae 

informer privilege," Mccrav _v. Illinois, 386 U.S. 300, X07 (1967}; ~ommonwe~lth _v. Abdulr~aur. 

11 Mass. Abp. Gt. 531 (1 81)." 

(1) The Catart went ors to ~vitzt out that the ~Jefend~u'it was t~~t abl~'tc~ d~tertiiine what the 

e~l`t~t UC cfisc~lc~si1~i: mi~~~t l~~rve tiecca wk~~rtl~~r it wp~il~ ~r4'~1r~~ a ~c~lttpe b~ contC~~xG~aUt1~ at~t~ 

~consistetici~s c~~ whether it would nit have e~:culpated the l~~fe~xdat~t. ~'hG C',at~rt sp~cx~c~lly 

stated that tl~e burden is not o~n the befe~dant to show specific prejudice. A.s in the pxesent case, 

it can be surmised that the informant's testimony would be relevant and helpful but, absent 

~1isclosure and access, the Defer~c~ant cannot prove the exculpatory nature of his testimony. 

I~. T1~E DISGLQSUI~E OF TIC INFORMANT'S YD~NTITY ~S T.EQUIRED BY T IE FT~'TH, 

ST~TH AND ~'OLJRTEBNT~-i AMENDMENTS TO THE ~JN~TED S'~AT~S CONSTI'~'U~'IQN 

A.IVD ,~~TICLB ATV (7T'. THE h~ASSA.~HUSETT~ Ja~GLARATXON OF RXC'rH'I`~. 

Th4 dis~lns~~z~e cif Aux ~afc~rcx~~tz~t'~ idc;ritit~ i~ ~~~C ~i~~iCe~ to ~, ai_r~~;~e c~~;stxt~ati~z~al 

amendment ax ai~t [le under tlxe Massachusetts ~Gclacat ~tl of ~i~h~s, buc ~~as been tied tc~ 

several, including t}te Fourte~ntl~ Amendrn~nt Niue process clause - (and concomitantly 

Article Yll), Hawkins _v. Robinson, 3~7 F. Supp. 1025 (2d Cir. 1973), khe Sixth 

Amendment and Article XII (right to confront and cross-examine witnesses), 
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Cgmzn~~,wcaltk~ v. Eris. Supra: Conn:nnvnw~~l~h v. r4hnsn~a. 365 Mass. 34 0974); and tk►e 

~~~'I ~A.[1x~S~t~IX1~~3~t ~CIC~ ,A.C~l~~4 ~CI~ {I'l~l~ .i~,d~ x4 ~7~ ~CJtk'I~.1~~~~C~ tC1 t~aCIX~~. ~c~vario ~r  ~'~~t~~ 

Stites, ,s tips; Un,~ted State, v. `Wat~r~, supra. Zn addi~ o~, a T.~~~'~a~d~nt is also ~~t~tl~d 

under Arti4lc XXI, to "produce all ~ropfs that Wray tie favc~rai~le tp h im," 

Although the Supreme Court in Rovario did nat specifically tie its result to the Fourteenth 

Amendment due process clause, it dici base diselusur~ on the "fiuideu~~ental requirement of 

fairness." The second circuit in H~.wkins v. Robinson, supra, held that the required disclosure of 

a~n informants identity was a guarante~~l due process right under the Fourteenth Amendment and 

stated: "We Sneed not indulge iri s~n~ain#ic g}minast cs or turn cancept~ual Somersaults over the fact 

t~xat t1~G SuPxe~x~~ ~r,►~~t chid gat sp~c:i£~~~1~ d~~~at~ xt~~ Dias ~x~c.,ces~ ClausC £,s clt~ b€~is ~nr ics 

c~eC~sipir in ka~rt~n'd: it ~s b~yaz~cl p~x~clvexakt~rc that tie x~~~11 to ~ trial in wl~i l~ the "~~xz~d~~x~c~at~~ 

requirements off' fairness" are secured is a right essential tc~, turd at the very heart ot; the 

protections guarantee. by vur ~ox~stitution. ~d. at 1034."' 

~'he required disclosure has also keen tied to the Fifth and Sixth Amendments. In Rovario. 

the ~4urt pointed ou# that unless the Defendant i~aived his constitutional right nc~t to take the 

stand, the infpzYnant was his only material witness. ~Ie was the only witness whq might have 

testified to entrapment pr identity ox the Aef~nd~`it's knowledge Qf the drugs. F~u~thex, the 

x~fa~x~aant Wa.~ tk~~ ~t~l~ r~vitr~ess wl~o im ~lxt ~ontr~dict the ~z`restxn~ o~"~cGrs. 

7n k~tuu`s, the Sxiprc~m~ Judicx~~ Court t~scd Che #'airx~~sS lariguagc; of ~2c~~vaxzo, but ~lsc~ 

pointed out in, a footnote that "thc zefi~sal to disclose the identity of ttie informer denied the 

17efenciant the right to interview him, to have compulsory proe~ss for his pre~~nce ii' neeess~ry, 

and to cross-examine him,° Id. ;~t 504. 



03~14J2U11 14:47 FAX 781878801 h1ID~LESEX DA ~ Q~~~~1d

In C~rr~.~nQnwealth ~r , Johz~sor►, ~b5 lV~ass, S~4 (X~'~~), ~1~~ ~upa~~mc J~~icia~ Goui~t 

specific~liy noted that the Sixth Amendment right #a confrot~tatiou and Article XII Frights 

required the disclosure ~~ an additional witness's identity. In that case, the reif~sal of a judge to 

azt~er a witness to provide disclosure was prejudicial error. The Court noted: 

'"~Ne h~v~ said tk~~t a fair ar►d fiat c~nss~~~~nn nation to develop facts in issue car relevant to the 

issue is a z~at~~z ~~' ~bs~lute right axxcl is ~Qt ~ mean ~ri~r l~~,~ to t~~ ~x~ar~is~d to the ~~u►~d 

discretion of the presidz~ig judge, and the denial of the ri ft is prejudicial error . . .cif. oxn, . , . ~n 

crxzninal casts this principle is related to the Sixth Amendment right of confroirt~tion and to the 

like guaranty cif Article III of our Declaration of Rights. Id. at 543. 

Yll, ~r:~~X_,~~C.JR~; nF THE 1NF(~it1YZANT'S tD~N"FITY Z5 RE(~CIt~iED Wk~~RE TX~E 

XN~(~RMAN'~' ~X  .A ~E~L~I~I~N ' WI'~TIE~ , 

Tie constitutional basis of compelling disclosure of an infoz~mant's identity is not lint tech td 

those cases where the iz~formaz~t is a participant, but also applies to the case where, as here, the 

informant is a "percipient witness." United Stites v. Lion, 487 ~ ~d 38~ (9th ~i~: 1973). Thy. 

~~foinmant ins this case is a sna~erial wifiess on several critical issues. ~`he commonwealth must 

p~QV~ b~y41~d a r~aso~:ab~~ doubt #hat t~`lis'~~~Gl~d~i~t X~t~~d~c~ to t~Sll~btlt~ lt. xl~~ i~~~c7rmax~t xs 

likely' to possess critical evidence an this issue. 

Iii RQvario, the Defendant was cli~rged with a crime analogous to possessiun with intent to 

distribute in that he "did fraudulently and knowingly receive, conceal, buy, and Facilitate the 

~ranspori~t un quid ~onc~~lment afkez importation of , : , ~ h~ro~n." The ~;c~vex~unent ~r~ued that 

disclosure vas nit ricc~ssaYy, beat tiaG Court rcc~u ri d it, `T'hey ztatec~ ~1~zt rarhil~ the zl~ >~rza~~1t w<+~ 
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not expressly ment~gned, #fie charge, when ~viaw~d in connection with the evidence, was so 

closely r~lat~c~ ~~ t4 ~na~e t~~ in£orz~~~tt's i~s~tity ~~d te~tixno~n~ }~~~hly zn~tez~~1. 

The ~uprerne Judicial C~urk, x~~ nnis n~ad~ this even clear~z' and r~fi~sc;c~ t4 dist~~~ui~~t 

between azi in.torman~tJ participant and an infarmant/c:yewitness; 7`he Court stated: 

"Nor can w~ accept the distinction urged by tk~e Commonwealth between the informer who 

participates in the critxae and one who ~n merely a witness. In either event, kris involvement is 

such that the disclosure 4~' his identity in important to a fair determination of the case . , .the 

sgnfi~at~t p~rnt is that when an informer participates in a criminal transaction, he ceases to be 

mex~Xy a source c~f`intornnatioza anti `b~~ozn~s a witness". d~  at 5d3. 

"~~xc; ~upreat~e J'udi~x~l C~t~zk k~~~s d~kezx~n necl t~~tt ttie fact tl~~st ~~i ir~tU~r~xxcr ~~ ey4rvitxa~~s 

to the crime weighs heavily ire favor of ~isc~osure. ~ammonwealth v. Swenson, 368 lV,[~ss. 2d$, 

277 (1975). 
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~~~~~~~.ZQ~ 

~~~ the fozegoin~ reasons, the Defc~nda~~t asserts thaf tus right tp a fair trial w~11 be 

prejudiced if the ~ommanwealth is nut required to disclose infprmation r~l~tive to the it~farrnant 

listed in the affidavit in support of the search warraxit. 

RESPECTk'T.JLLY SUBMITTED 

DEVdN T.A.LBERT 
By his attarn~y, 

~ ~, ` ~-
C~lC1StU )~1~ T7~z~OJtl. 
~3~~~) # G3 ~ 340 
7 ~arvzx~i Strcet, Suite 220 

~r~okline, MA 0244a 

417-73$-3246 

Dated. J~uary 25, 201 I 
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`~~~~YC~~ VS ~~I ~/~G S.d~^'~`~t `''1 ~~~~ 
~~~ 
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K ~ - ~3 ~~JU1vYAl~f~~ S~TP~E~T 
': ~13, i'1Q~I~~4'9~~~V1~ ~~i~ J ~~✓G 

Sr : 
~.,~' ~; 

~a=~A6~ 7, ~G61J~~ Jn 
71S f P,IGT ~TrJRIJ=Y 

~4~ T~.A.rts~rss~a~~i 

T~1; 7~~-c~7~55UU 
~~,,,: 781-b9?-8fiG1 

~`hi~ ~~x (inCludin, any ~t~~chmencs) contains iufnrmat;nn tHxt tray be can~idcntial c,t may ecinstiGulc non~pubbc 
I~PAt°Pi~~ti0Y1. ~t is int~yydcd to b~ conveyed nr~ly to tic dn5ignatecl eGcipicnt(s) a~ua~cd above, [F you atG noc an antendad 
i~~oigie~t of :his mcss~~e, PIk»mac hpti~ (11C SCT1dGf bbl GGAt~Cf~11~ thG 3bQVC n~lODG A~~~~f and thCII dCSUOy 3I~ Cppl~S, 

Any use, dissemination, distribution, ~r repraductic~n of phis fax by ~nintend~d r~i~i~nts is riot authorit.~d drd may be 
unlawful. 
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~~irc~~ixx~l~ ~~nd Fx~~a~e 
,cAttorn~`y3 a~ haw 

2~ Sr~7d ~treek 
~y'[1L1~ ~i155~lC~ltN~~'~CS p~~~~.^~~}~~ 

~c~se~l~ X~~ '13:crclaualle 

Mick►~~~ ~, ~wciciLr 

1V[~rc.1a 7, ~(~ z ~ 

L7istr ct ~ttoi7~zy's Office 
~r~.l)lin~~lA111 I~1Sf~'ICC ~PUTI 

600 CUncord Streel 
Framingham, MaSsachusett5 0170 

R~: COtI]I110I1~~C~If~1 V. Joseph ~~::~bfan. 
Framingham District Court 
complaint Ida.: l 149 ~~ (~Q2~ 

17~ar Sir/1V~~dmm; 

Relative to the ab~v~ entitled matter whi~.h is scheduled for apre-Trial Haring on April 
1, 2Q1 ], ~ncl~~ecl please fr►cl the follc~rvin~: 

1. A proposed Pre:~Trial Gnt~fer~nce report; 

'?, Mc~tic7r~ a~c~ C~rr~er. ~'ur T~trr~t Tapc;S/~'Uli~:~ ~7i~pt►t4h "I'a~~~; 

;3, Iv1n~~~z~ arxcl ~'~x~c~c~ ~~r C'z°i~~~izaal ~~~;c~z~l 

~-~. Iv~t~tio~ fox' ExGul~~alc)ry ~vicle;nc~; 

~. Motion tp Tns~~ct Evidence; 

f~. Nl~tion fc~r Statements of Cv-17efendants; 

7, Motion of Defendant for IrnpeacYuY7ent Material as to any 
NonTestifying 17eclarant; 

8. IvIo~ion fir ~i List of Vt'itnesses the ~ommQnwealth Anticipates it 
may fall at Trial; 

9, Ivlotion of the Defendant Gtr be Fui~clished with Statements of 
Promises, Rewar~~s, Inducements ur Threats; 
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~istri~;t Att~►•ixcy's Uffice 
lv~~rch 7,X011 

1Q, MakiAn fQr D~scc~very of Tests Employed, 7'e~t l~at~ and T~~~ 
Results by the Cort~mpnwealtF~'r expert; 

11. Motion far ~op~es of ~'hotogza~hs; 

i 2, Motion for Y7isclQsure of prior Bad Acts; 

13. Matian to Discovcr Lo~~tion of Police ~uiveill~nce Post; 

1~. Motion for Discovery of Electronic surveillance; 

~. Mgtion foil I3i~ closure of Identity of Common~ve~lth Informant; 

1 C. Motir~n ~~' T~e~~ttd~ni fbr the C,rt~v~rnm~nt to N~tif~ ~-~ir~7 of iC 
Int~xlzi~t~ t~ ~Js~ ~vidcnc~; 

l~. Motion fax ~7iscQvcry a~ Detc~~da~~t's Conduct Chat tl~c 
uaverrux7~nt u~te~~ds to ~xatroduce at Thal as ~Yi implied 
Adnt~issior~;and 

18. Motion for a Cody of the Police Clfficer's Notes wit~i Reference to 
Interviews with 'Witnesses 

Because of the amount of Discovery Motions being filed, I wanted to forward them to 
yott ahca~l of [ime, because of ho~v hec.iiC: it Can ~~t Uzi lh~ mozning Cif the ~'re-xri~l 
Hearings. 

Please feel free tc~ ~ v~ nee .a C~11 to da5~:uws the aUove at your coz~ve~ixence. 

Very truly ydur4,
/'~'''~~~ G✓~ 

~_?.-._ 

An"~Tacr~. Fugate 

1~WF/ajd j ! - 
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~~~r~~~~X1~ ~~.~ ~~;x~~~e 
,~.~tc~rn~ys ax L~.w 

22 Broad StreeC 
Lyt~t~, ~~~sachusetts 019A2.~5a23 

Joseph 1'. ~ardouille 
Anthony W. Fugate 

Micha~i E. Ruddcr 

lV~arch 7; 2bl 1 

df~ce of t~~ ~rin~yn~l C~l~r 
Fr~~inxn~l~ar~n ~istzict Caurt 
~Q4 ~oz~co~~ Street 
~~r~mxnghani, ~Massachus~tts 01'70 

Re, Cammonw~alth v. Yosepli Busl~an 
Framingham District purl 
G4mplaiz►t No.: 1149 CR 0023 

Dear Sir/NIadarn: 

(781) 5935668 

k'acsimilc 
(78~) 597r~91~ 

Relent ve to the above entitled matter which is scheduled for a Fre-Trio! HeArin~ an April 
1, 2g11, enclosed please find the ~ollawng: 

1. A. ~rs~~hsi~~ k~,r~;a`I'rittl Gc~z~f`~~e:~i~u r~~~~rrt, 

~. Motion anti Qxd~r fogy' `~'urt'~t T~pes(F'41i~~ Dispat~~a T~t~~S; 

3. Motion and Order fox Criminal Records 

~. IVlotian for Exculpatory Evidence; 

S. Moeion to Ynspect Evidence; 

6. Motion for Statements of Co-Defendants; 

7. Motion of ~7~fendan~ foie Irrap~achm~iit. Material as to and 
~~~~'~staf~~i~ T~c;~~arant; 

8. M~tic~x~ for a T,st of Wtt~es~cs the Ccsmino►awc~ltii Antcip~t~~ ii 
may Call at Trial; 

9. MotiUn of the Defzi~dant to be k~urnished with Staternent~ of 
Promises, Rewards, Inducements or Threats; 
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T~istrict Flttorney'S t~ffC~ 
M~~~h ~, 2011 
Page 2 

1~1. IvYotion fcr b ~c~veiry of Tests Em~~dy~d; Tcst Data and Test 
T~~sitlts ~y the Cc~znm~nwe~lth's expert; 

1 Y. 1V~otYon Fot C'opi~s of 1'h~togr~p~5; 

12. 1V~oti~n far ~isclosu~e ~~ ~ri~r ~3~ci A~t~ 

13q ~Sc~t1~~1 CO T~~S~►5~'@Y ~~t}C~~l~~! C?~ ~(~~1C~ Sllf'vC1119i1~ ~bSt; 

1~. ~~>~~~~ ~nz ~~~c~~J~~y ~f ~1eec-r~n~c su~eiiN~~~~~; 

~, lv~~crpz~ k'~x ~ascl~~;~re ~C ~tl~~ti~y o~ ~vnn~o~~ve~ltt~ ~a~ort~~nt; 

~~, Iv~~ti~~ of ~~f~r~d~~t ~~r ~~ ~~~~~nm~~e to lvati~y ~Ii~~a ~~` its 
~~t~ntipn t~ ~1~~ EVid~x~c~; 

17, Mc~t~csn fc~r l~i~cov~~ry ~~ T~e~er~datlt's ~~ndt~ct chap, kh 
Govezn~mez~t Iz~~~r~cls ~~ ~ntr~duc~ at ~'rial as An I~~~plied 
t~dml~a~4z~,~t1t~ 

18. Notion ~oz a Gary o~ the PgIxG~ Qf~Ficer's Notes with R.e~ez~nce to 
Interviews with Witn~ss~s 

Plc~~~ file ac:corciin~ly, 

Vez~y holy yours, 

~~ 

ntCion mate z~. 

AVYF/ajd 
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OOCKfiT NO(e}. PRE`f~IAL CONF'~R~N~E R~PtaRT 
1149 CR Od23 Mass~F2.Crim,P, 11(g)(2)(A} __ _ 

&~ 
i'rla! ~vurt of Mas~a~husett~ ~7, 

~f~~ District Court Ctopgrim~nt ,~,~ ~ 
__ . _ . 

r t7C~ ra~'l~kl ~~.ŷ~~c'~1'~ Cnmmnnwnalth v,,. 

._ ......... .... 
G4UFi'f C3~V191tlM 

~xatmingh~~n 
NAMB QF D~f~N4~ANT 

(io by c4mpinterJ ptid slpnnrl Ay AO(h partinn end sup»11f(od f4 tha GOVrf ~f tha Pra~~l~l HAdriny unln~cs dnlondvnl lonrtor~ ~ pl4k rr ~~lmisslnnj 

A pr~trlal aonfarance between tha parties was conducted on , ~4~-Oa , 2b 1 .~  ,with the tn)lAwing r~~ulls: 

. 1~~~Lq~/ERY 

1. AUTOMATIC DlSCQVERY F~Ft DEFENSE. Pursuant to Mess.R.Crim.P.14(a)(7)(A), the prosacutiQn has disclosed to the defense and 
the defense has been permined to discover, inspect and copy: 

❑ (Compie~ed) all items and information subject to autam~tic discovery. 

[~ (Nat Completed] all Items and information subject to automatic discr very, except the ~olldwing: 

See attached lisp of pa.scavery Motions 

2. AUTaMATIG RECIPRQCAL DI9i~pv~RY FQR PRf~SE~UTI~N. PurNu~nt la Mass.R.Grim.P, 14(a)(1)(B), thv defense has discinvod to 
the prosecution end the prnsacution has begin pdrmi~to~i to disc~vpr, inspc~t and copy: 
[~ (Gnrn~nlctrdj rill ithm , t+nib ►nf~rmation wtibjaet to t~utr~mati~ ro~lnrae~il ~iiscnvory, 

L~ Cn~nt ~~mplot<:nl,] ~~~ ~tc~ma rr,~! ~~,tr~rmjt~oh yuh)nct to au~c~matir. rcr•~~roc;~l dfNc~Y~ry~ except fh~ (olf4wir~c~: 

❑ Ns~t yef BppllGabie because fha prosecution has not yet completed all automatic or ordered discovery. 

3. t1NRESOLVED DISGOYERY ISSUE8. With respect to any discovery to which the parties era or may be entitled, autarttgtically or 6y 
cuu~t order, pursuant to Mass_R.CrIm,P, 14 and which has not yet bQ~n provided= 

❑ TI19 {?itties eQfeQ d$ (O~IOWs (!IS!gOrtls bnd agreed upon date o/delivery, lgspecflon, efc.)_ 

~ The defense is filing hergwilh the following motfon(s) to compel di5c4very: 

The ~roseculinn i5 flllnt~ herewith the i411owinq motion() to compel di~cov9ry; 

~!. c I~~TI~IGAT~ t7~ ~C711~1~'L.I,AN~~~ 'i'hp UJide;r~ri~n~t1 a~knawltNlge~ th~~t r.;~r~t ppAy rnu;;t file :a C:grt(Oc~~td cif ~arn~afi~nCp Whcl~ ~h~ Marty 
has ptAvi~l~cf ;III disCr~vi;ry requirod by Yule. r,yrcerri~r~k ~r Puri order, ~ursb~nt tc~ MI,~~s,F~.~iilri,i~> 1d(a)(3). 

~• ~U~S~t~U~N1~l.Y q~~~pVEF~~p ~IA7~f21AL, Thy un~9rs~n~d ncknowiedgp their continuing duUo~ te~grding discovery pu~ua~l to 
Me~~,Ft.Grim,P. 1 d(~)(4), 

II, OTHER PRETRIAL MATTERS 

6. NON-DISCOVERY MOTIONS, In t~ddition tq any discovery-related mptions listed above, the following motions will be flied on metiers 
upon which th9 parties hav8 ribf reached sn agreer~tent: 

Motion to Su~pre~s—,~hysi~al Stridence 

Motion to Suppress—S~~tements 

Motion to Dismiss 

oc GR•2~ {Bro4 j 
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7. NOTICE OF ALIBI (Mass.R.Crim.P, 14(bJ(1JJ. The Commonwealth hereby noUfles the detend~nt Ihs~ the time, date, and place of the 
~Ilcigetl off~n~e w~$ ~5 FplipwS: 
N/A 

i?9f~ndant agr~~s, it ~n alibi dofensa will ba aftarod, to nnffty tho Carn~nonwea~tt► in w►it~n~ an yr bofaro . . ._ .._ , 2p ~ of 
tli~ plac~(~) ~t +NhICh the dcf~nclant clnirrio t4 h~v4 bean aE the time ~f xhc 21i~gaci off9n~a end thn r~on~es and aclrJre~g9s pf kh8 
dotGnd~nt'S i+lfbl witnos~e~, or may hprp :~a stator 

N/A - --
The Commanavealfh a~re~s to n~tlfy the defendant in writi~~ wi#hin 7 days of s~tvice pf the dQfendant's notiGa Qf alibi, of the names and 
addresses of witn~saes on whom It Intends to rely to establish def~ndani's presence at the scene of the alleged offense ar to rebut any of 
the defend8nt's alibi witnesses. Both parties acknowledge their rgntinuing duty u~tder Mass.R.CrimP,14(4)(1)(C) to d'IsclpSs sddltionsl 
alibi witnesses. 

8. NOTICE DF OTHER DEFENSES (Mss~.R.Crim.P. ~4(b)(2j, (9J), If defendant intends to rely upon the defense of lack of criminal 
responsibility or upon a deFsnse based upon ~ licens9, ti~im of authofity br ownership, or exemption, daf~ndant must notify th9 
Commonwealth wilhln Zi days of iNe assignment of ~ trial date, br may here so state: 

NONE 

9. STIPULATIONS OF FACT: NONE 

10, CAA9~ INF~I2MA`flt~N (not 6lnding): ~stimat~d ie~glh 4( tri~L• 4 C'i~C'~~f . _ _. 

Na, ~f WitneSs~~: Prasecution Defense 4 — ~ Casa Iika►y io proceed: ~] With Jury, ❑Jury Wslv~c~. 

11. C~kTIFt~ATION. The undersigned certify that the information set Forth above is accurate and complete as of the date of this Pretrial 
ConFerenc~ Report. Pursuant tp Mass. R. Crirn. P. 11(a}{2)(A~, any agfeem6nt betWe6r1 the patties sit forth herein shall he binding and 
shall control the subsequent course cif the proceedings. 

_, 

❑ Assistant district Attorney ~d p~(e Counsel - Anthony W . Fug~£e, E5q , 
❑ Policy Prosecutpr ❑ P Se defendant.

Defendant$ S19n~1U~9 (roquir4d it w,~ivor U/ cOn51tlU1i4n7! right 

Or Slipulafion of m81er16! fBCf sot tartA hsieln) 

iu. cn~~~r a~a~~ 
(i"a by complGf~rd by Jud9s~,) f~n~Y hp~~P}t~, the Court ordar~ a ~ ~A~~QYV"+: 

Justice Date 
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LI~~' ~F DI~~+~~~RY M~TI~NS 

X. Motiotl ~acl (~t'der ~'Ox ~ ~o~iy of ttie Ttirr`ett Tap~/Pt~li~e I~iSp~tCh Types 

~. lV~otion ;mod ~xder ~`~x ~~im~~al ~cc~~~c~s 

~3. N~nci~~n fs~~ ~~.~c~Z~A~~ry v~c~~~c~; 

~, Iv~oton to uas~ect ~victe~~e and ~c~c~~ts 

5, Mgt an for Statements of ~o-I~e~'endax~ts 

6. IV~ption of D~:fendant for Irz~peachment Material as to any NontesX fy~z~g Declarant 

7. Motion for a List of Witnesses the ~ar~~momvealth Anticipates ~t May Call at 
Trial 

8. 7vlotian of the I7~~'endant to be Furnish~c~ with Statements of Premises, Rewards, 
Ynducements or Thre~ks 

9. Motion far Iaiscovery of Tests Employed, Test Data and Test ~tesults by the 
Cpmmonwealth's Expert 

1~. Mati~n foz~ copies of Photographs 

11. Motion fvz' Di~~losuee of Prior Bad A,GtS 

12. Motion is Aiscor~er `C.ocaX~an ~~ Polic;~ St►rv~ill~nce host 

~~, ~~tanan far ~is~~vexy a~ ~; Gctrai~~~ ~iiz~vi;lXlar~~ ~: 

~4. ~t~t~on far I~~seldsttre. tit ~c~~~ttaty c~E' ~`~xrz~z~Qz~wc~~t~~ t~z~~~~it 

1. ~. NIotic~r~ ~~' ~7efendant for the CYavernr~aent ~c~ ~J~t ~y Him of its Intention to I,Tse 
Evi~icn~e 

15. Marion far ~ sc;overy of Dcfendant'~ Can~uct that the Government ~nt~nds tc~ 
Yntr~ducc at Trial as an Implied Admissic~r~ 

17. MQti~n for a Copy of the ~'olice 4fficErs' Notes wikh deference to Interviewrs 
with Witnesses 
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IV~CbDI,~S~X, 3s. DIST~tICT ~QC1~T DEpARTM:ENT 
~'RA,MIN~~TAM DIVISIQN 
COMI'~,AINT lit): 1X49 CR 0023 

~~ 

~QIV,[IVIONWEA~,~'H ) ~M~ 

v. ) 1VYl`~TION ANT) ~~,~1~1~ BUR C'~P'~' t)k' 
't'I7~1F~~'1~' '~C' l~/~t~~a~C~ ~zS~~,7C~~ xAP~~ 

Now ~atnes JCi~EPI-i ~XJ'SHFAN, as the defen~~t iri the ~bav~-entitled ~r7atter, 

who troves this T~anorabl~ Courk to order the Fr~ming~ham Police Depa~tmeitt and the 

Massachusetts State Polio, ~u provide him r-vith a copy of the T~Yrret Tape, and/or 

Dispatch Tapes: As r~asar~s therefor, such er~id~~nce may ~e e;cculp~tgry, is needed far 

thu ~~lcar~~~ ~t.~ ~5~~~~t•~~x~~ c~~ this ~~~►tt~~a end will r- t~tsG l tr 4 nr nv ~~.conv ,t ai ~i~c to ~h~ 

~amnxcrz~w~altl~. Spec f~c r~f~~~n~e is ~aadc tc~ the F~llowirig: 

~~,a~~c No; i ic~uo~~ 
Dates: January 4 and January 5, 2Q11 

Times; January 4, ~Q11- 9:b0 P.M. [0 12: 0~ ,A,.M. 
January 5, 2411-1~:Q1 ~'.IYt, to 3:00 P.M. 

~.ocatian: 2~ F4UIlt~221 Str~~t 

~'Taninghan, Nlas~aGhuSelts 

~~Sl'ECTFCrLT~Y SLJ~MI'I'"I'ET7, 
JQS~PH ~USI~FA,I''~ 

Attarncy, 

, PHONY 'VV'. ~'~JGATE 
,f'' BA~~~7TJILLE ANA ~tJGATE 

22 Broad Street 
Y ~~x,1~~~~~i:h~Ms~tcs U1~(~` 
(7R~j 59:3-~~~~ 
1~~30 ~18~~~Q 
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MIDDLESEX, ss, DIST~tI~T ~(~iJRT DE~'A~2T1V~1R1~!' 
~~AIV~N~T~A~ T7YVIS~t~N 
~"OMNT~ATNT NO; 1149 C~ U023 

COMMON't~AT~T~T } 

v. } MOTION AND a1~L1~1~ ~'O~ 
G~t~N~INA~ ~t~GI~RD~ 

~7SEP~-T l3USHFAN 

X10 

.N~w ~;~znc s Jt~S~I'~-I ~3US~F~.N as the ctuzc~idant ~t~ tie above-ent~tlec~ matte 
w1~4 moves, pursuant to Mass,~t,~rim,P, 14(x)(2}, that this ~o~i~r~bl~ ~ot~rt oxd~r ih~ 
Commonwealth to provide him with a'list of witnesses tivhich it int~n.~s to Gail at trial, 
along with their dates of birkta, thexz cu~-e~t addresses and any other information needed 
in order tc~ secure the criminal records, if any, of those witnesses. 

The defendant further request that khe criminal History Systems Board, the 
Commissioner of Probation, and the Probation Dcpat~tment of the Framingham District 
Court be~ ordered to furnish him with the criminal records of cgnvieti~ns of those listed 
witnesses; ~ 

1. ;~evon Ta(bot 
~~i ~~~iz~t~in St~~et, A,pt, #kl 
k~raxxaixa~ta~►~~, M~~s;~cltusett~ 

So Ordered: 

Jristic~~ 

RESPE~TFULL~C S~J'~NII'T`T~~, 
Jt~SPH BUSHFAN 
~~ T-~is Attorney, 

~` 

thony R'. Fuga[~ 
/ 13AhD~U1LL~ Al~~ ~C.lCxA ~`~ 

,~ ~2 ~r~~c~ Strut 
Lynn, Massachusetts 01902 
(7~l)5~~-$$~~ 
k3~3g1~ ~~Q~J~O _ 
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~t~1V1MON`VV~~.~'T~ t~~' iVXAS~A~ S~TT 

vrr~~L~;~E~;, ~s. ~X~~'RZCT ~4U~~ D~~~xtT1v~NT 
k'RAMIN~~-IA~ DX'Y~SION 
CQIVIp~,AINT iVO.: 1149 CR Up23 

~ONIMONWF,ALTH ) 
} 

v. j MUT~~I~ FQR EXCTJLPATORY ~`1fIDENCE 

~~JSFP~( ~3U~HF'A~.1~ ) 

~Jow c.oz~~s ~t~S~~l~ ~U~ 'A~', ~s clay defc;r~danl in chi above snkitl~~d mmtt~r wZao 
rc;s~cctfu~ly rc~u~~ts that this ~~norat~le ~ou~t girder the CQn~ncxo~w~alth to famish 
ziim with cppi~s, Qr the oppgrtunity tp ~v ~w and c;op~+, any and all ~~Gul~atory 
z~n~terial. This request is mAde pursuant to Mass.R.Crim.P. 14(a)(X)(C), brad v. 
Maryland, 373 U.S. 83, $3 S.Ct, ~ 194,10 L.Ed,~d 215 (1~b3); United States v. Aei~rs, 
427 U.S. 97, 96 S.Ct. 2392, 49 T~.Ed.2d 342 (1976); United States v. B~glev, 473 U.S. 
667, 105 S,~t. 3375, 87 L.~d.2d 4$I (1~b5); K les v. Whitl~v, 514 YJ.S, 419, 115 
S.Ct. T 555, 131 L.Ed.2d 490 (1995); Coirimanwealth v. Ellison, 376 Mass. 1, 379 
N.E.2d 560 (1978; Commonwealth v. Tucceri, 412 Mass. 4Q1, 5$9 N.E.2d 1216 
(1X92); end their pro~~n~. 

amore specifically, the I7~f~n~an~ asks this T~nnorable court to require the 
Commvx~wealth pr~~r to trial t~ pr~o~uce ~r tv pr~vid~ ttn c~pp~rtunity t~ ax~specc any 
~videnc~. m~tcri~l, ar ir~~sz~ri~~i~n within the pa~s~s~idn, c~x~t~dy ox cc~~.troi o~ t~,~ 
Cari~mo~aw~al~h, ~r that b~ t~~~ exex~is~ ~~' r~asr~r~abl~ clil~~~:-:ra~:c r~a~y 1~~ ~bt~~~ae~! l~~ 
tlae ~~z~~a~A~~vealth, l~clud~~~ at~y i~~OZxr~~tioz~ its [he po~ssssip~~ ~f ~y inv~stigatz've 
~~cricies, that is f~r~or€~b~e tt~ cax e~~ul~~Ces the L7~~Fetidaz~t ~t and way; ths~t lends to 
establish a defense ixa whop or in part to the All~gatioz~s in the coinpl~int; tllAt 
impeacha$ any witness the stag intends to call; oz' that may help the Defendant avoid 
cot►viction or tr~itp;~te punishment. 

The llefenciant'.s request ft~r such information includes, but is not limited to, ttie 
following: 

(1) Any evidence, m~t~er al or infncmation that would tend to impeach the 
credibility of any pecsbn whom the Commonwealth intends td call ~s ~ witness. 
SG~4~~ ~~~5 Y. ~llt~~~y ~A~ 11.W. ~1~~ ll~ ~.~~. ~JrSJ~ 1~~. L.~(~.2d G90 {1995) 
Yliiitr.d St~te~ y. ~i~>]~ ,X73 CJ.S. 667, 1Q5 S.~t. ~~75, g7 ~.~d.2d ~t$~ (l9$~); 
Mills v, S~ully, 653 ~.~up~~ ~$~ (S,~,N.'~.X~B'7), ~r~v`d ~n ot}a~r ~rpunds, X26 
F,2d 112 (2d Cir. ~~~7), 

 ✓{ a) Any record of the witness' attest or conviction maintained and prepared by 
the Immigrakion and Customs Enforeennent, the brut Enf~rcen~el~t 
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Administration, ~Il other federal law erifarcement agencies, the Framingh~~m 
Police Department dnd the Massaek~useUs State Police. 

fib) Any facts ar allegations concerning criminal 4r other miseoncluct of the 
witness that is not reflected on his/her criminal r~epxd ineludin~ any material 

h information found in hislher probation, file ur any pending criminal charge ar 
U investigation a~~ nst khe Witness nr any business entity with whiclY he/she iS 

~:~nnected. See United States v._ Strifler, 851 F.2d 11y7 (9t1~ ~: r.1~8$), cert. 
denied, 4g9 U.S. 1032, 109 5.Ct. 1170, 10~ L,.Ed.~d 22$ (1989) (probation 
file nit~st b~ pr4~uc~d t;F nia~teria! anti relevant). 

(.c) Arid m~t~rial rel~tin~ t~ t}ie wit~Yess~ rrlerlt~I br pYIyS~~~il hiStr~ry that Ce~tdS 

to i~ap~ix ar r~fl~at ~dr~~rsely ~r► his/her ~elia~ilicy ~~ ~ witness, in~lt,drn~ birt 
t]ot l~ nit~i~ to ~tny i~or[n~t~d~► t~~X w~iult~ t~t~~ kt~ ~~~Q~t ihC Wit~lt;s5' motive cry 
te~ti~y ox ability t~ ~~rceive, xec~ll, pr understand ~v~~nCs. 

d) A~.~ scatem~G~~ts m~~1r~, w~'IIC~i~ ~1C 1CCGAx(~C4~, Gy cox p~' c~~ ~vatr~asses rckG►~a•~d 

to r~l~ti~n~ tc~ any ~f rho ~~~ve-r+~~nti~n~d ma~t~rs. 

~,) And ~afo~niati4li that tends to c~~tradict tk~c t~stznagny tta~t tt~~: 
Cgmtt~at~~ve~lth anticipated will b~ piYen by ~1y 4~ ~tS w tncSSeS. ~c~awUll_ 
_v. D Yot~, E:S~ 1~.2d 9~;~ (nth ~i~,i~8~), c~r~, denied, 48,9 U.S. 1033, 109 ~".~t. 
l 17~, 1p3 L.Eci.2d 23Q (1989). 

0~ (~ Any information showing that khs t~stim~n~ was motivated to any degree 
~ by a personal animosity ~r feelza~~s of xevetige inward the defendant. ~'.g~, 

State v. drown. 552 S.W.2d 38~ (~'enn,1~77). 
✓ •—

,~~y and all stat menu, testimony, memoranda, intevrviews, documents ar 
summaries, relating to this case, or any portion thereof, by any person, that 
conkradics, in whole yr ire park, az~y statement {by that person or any other person) 
that the Cotnmonwealt}i intends to use or rely on in any manner in cgnnectian with 
khe trial Qf khi5 Cause. Kyles v. WhiC1eX, 514 U.S. 419, 115 S.Ct. 1555, 131 L.~d.2d 
490 (1995). 

(3} All evidence that tends tp minimiLe car negate the prabativc ~.ffect of ttze 
Commonwe~)th's evidence of defendant's participation in the allegations set forth in 
the corriplaint. 

(4) Any evidence, statement, or information iz~ the possession of the 
Comm~n~vealth describing or relating to the ~anduet of tt~e defendant. that in qty 
way refutes or is inCOnsiStent with his participation in the alleged ~ffesises, 
including but not limited to tl~e following: 

~) Any written, recorded, oral stale e . yr comments rliadc by witnesses 
or others tc~ any pzrson, inclu Zn = rnmonr~ealth agents ,that are favorable 
to the defendant. 
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(b) A►ay writte►a, reanrded, ar ral statem is ~r ~o;mrnents of ~ers~ns 
~ntervaew~d by tk~e Co o~w~~ltl~ in t s xx~att~;r wk~o arc ~~t expected co b~ 
wit~~sses for tk~e Conu~ac~nwealth at the trlaL 

Any results, reports, and opinions vl~tained ~r4m examinations, kesks, and 
expertm~nts 4n physical items and evidence that indicate a lack of Criminal 
involvement or otherwise favorable to the defendant. 

Any evidence, statement ar inforrz~ation that tends to contradict the 
t~stimany that the Comm¢nwealrh anticipates wi11 he given by any one of its 
witnesses. Cln ted States v. Foster, $74 ~.2d 491 (3th Cir.1988) (prosecutor 
failed to correct false test nr~~ny v~hieh was a violation of due process); Br~,tivr~ 

~. j~~zi'~iw~ri Fzt _"7~5 F.2ci 14~'~ (11C}~ C'ir.198~), 

(t~) Ar~~ ~'V~dence l'~lAGixa~ t~ S~~r~h~s ar1c~ s~irures, clectxc~x-~c gx at~~~~~vis~, 

~~ Any wrxtt~z~ car gral stac~ment anc~/c~r confession made by the defendant ai~ co-
ilcfeiidant which is uazkn4wn t~ d~~ens~ counsel, See CJovernm~nt of Virgin Island$ 
v. Martinez, 780 F.2d 302 (3d Cir,198~). 

6) Auy information about any eyewitness for which the prosecution has a namE 
anrUnr address ~t~vhich the ~ommQnwealth does not intend to call. United Stags v. 
Cadet, 727 F.2d 1453 (91h Cir.1984), 

R~~PE~TFULLY ~UT3MITTEI7, 
JQS~~~ B[J~ `.~1,.N 
By ~=~x~ ~1.tt~~t~~ 

r
. _.. ,,. 

A T~TON~ V~, FLTGATE 
BARDOUILLE AND ~CJ~ATE 
22 goad Street 
Lynn, Massachusetts OX~Q2 
(781) 593-8$$8 
BBO #1$0980 
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(~t~lVt~Mf~D~1W~~X~`i'~~ t~~' ~~.~5~,~~IUS~TT~ 

NTTIDDL,~SEX, ss. DI~TfiT~x ~~U~T I~EF,A~.TMENT 
F'RAIVIINGI~AM DTViSI~N 
C;O~IPT.AIP+IT NU.; 1149 CR Q023 

C~l1VTMO~t'17VE~LT~ ) 

w. ) MOTYON T(} INSPECT ~V'Y~ENCE AND REPOI~TS 
l 

~I~w ~dz~~ee :ftJS~~'~ ~3~'S~~l~~n.N as rlxe dc~c;~ids~inc in Chi; ~bav~~~~tit~~d mact~r r~ha 
r~ovefi t~~is ~~z~~z~tt~~e Cox~rt, ~ursu~~nt t~~ Mass.~t.~~az~a,~'. ~~, to sii~w~t tk~~ 
Corezn~onwcalrh ca pe~nnit lain t~ nspcck ~rxci/or ~apy the ~ollaw~n~ av~~~~~~~, it any, ~~~ 
the possession, custody or caxitr4l of the aSslstant district ~tt4~►~ey Imrni~~atic~ti and 
Customs Enforcerz~ent (ICL), the drug Eilforcenlent Administration, other ~'edexal T.aw 
EnforGEment A~~ncies, the ~'r~an~ingham Police Uepartm~nt, or the Massachusetts State 
police and/or othez~ law enfgrcement ~geticy public or private. The existence of which, is 
l~~own or by due diligence may became known to the assistant district attorney: 

1/I, Any and all photographs, including vidc~.o tapes, taken of die defendant, 
cc~-c3cf~ndant or the I~eatian of the arre:~t; 

Any and X11 photographs taken at the scene of khe arrest or c~t~ierwise 
relating to this case; 

3, l~tiy ti~x~c~l+~vz~ltkex~ Tiutcs iGl€~tixi~ to t}ii5 ~~~sc t~vk~~ by t~~ palice car at~cr 
invcsti~~tin~ r~fficcxs pric~z~ t4, ~~ui•in~ ax aubse~ue~~t io 4k~~ c~ie~cr►aa~~t's 
arraignment, incl.udit~g but nat l r~iited to any n~t~s of cc~t~ve~rsat ons witih 
the defendaztt or co-defendant; 

copy of each and every doeume~nt that the Comnr~4r~~vealth intends to 
intr4du~e as evzdence at the trial; 

copy of all ~oliee~ reports; including but not lirn%ted to reports of the 
nesting officer and reports written by any investigating officers; 

6. A copy of all r~vritten reports r n~tc of any examining cxp~rk ar laboratory 
used by the pol G~ il~pai~t~nen , directly or indirectly ~~onceming an 
~xatz~~nak oi~ n7ade by ex~n~ nex, exp~zt, ar laU~r~tory a~ any physical, 
~l~~:crgx~ic ter• ~vritx~:~n ~:v~der~c~; cox~.i~ec;te~ w~ck~ the z~~~~ust~~atiazi anci/~z~ 
~r~s~c~.i pi7 of chip actiaaY; 

~At~y observaki~rts reduced to writing made. key ~u~y police off~cer~ involved 
L vaith this case. who the proses. intends t4 use or not use ~t trial which 

No ~p were riot pout of aiay so called "Ufficial" police reports furnished, or tU be 
o`~ furnished, to defense counsel; N 
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e time acid place of end the nar~~~ of tli~ officers who ~~~ve the de~end~nt 
his so called Miranda warnings ~r~d tk~e r~~~Ps off' ~~ offia~rs w~tnessi.~~ 
t~~is, 

~. ~y dc~~um~nts c~z~taining the Gir~umstan~es s~irroundin~ (a) chi 
~,e~'~ndAlyt's right to male a telc;phone call, including the ticne, to whom it 
wAs made az~d the purpose of the call; 

. All written and oral sta~ements of the defc;nd~nt; 

. A,ny transcripks and/uz taps recording contaanin~ any statements zrxad~ by 
floe dcfentiant or any other individual can~erned with this case; 

~ny booking slips or other documents relative tv the booking process; 

13. 7'he na~t,es, address ,and statements of (a) all non-
c vil an witne av n~ knowledge ~f the defendant's case; (b} all 
persoiYs interviewed by the p~lic~, districE attorney's office, c,r and' ntiier J laitiv enforc~r~ent agency, ni their x~~present~at vas dr a~enks; a~~d (c) ali 
witnesses w~aorra chi k~Xdszcutinr~ ~x~c:cts ~t• t~o~5 ndt e~p~ct to call to 
G~sti~'y, ara~l~Yclii~~ their r~~~t~s 1xx~1 ~I:~ces c~C l~~rth L~nc~ t~~~~ ~i:~r~nc'~ ~~~rr~es; 

. Al! physical ancf tangible evzde~nGc that the assistant district ~tto;rn~y 
intends to use at trial; 

15, Any persons Qr or~~~r evidence which would tend to exaner~te the 
defendant, give credence to his defense or damage the p~asecution's case; 

`~b_ Any other Available evidence that would tend negate the defendant's gilt 
or reduce the degree. of the offense despite the fact that such evidence 
might damage tt~e prosecutor's case. 

R~S~'EGT~'ULLY SCT$IvII7'TEI~, 
x~75EPI~ B~`SI-~'~N 

C1~y ~~, gace 
~ARbQi.JXL,LE AI~1~ F[IGATE 
22 Bxoad Street 
Lynn, Ma~sack~usetts 01902 
(781) 593 3385 
BBO # 180980 
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1VIIDT~Y.ES~I~, ss. DI~TT~I+~T COIJ~tT ~I~PAR~'IVI~NT 
FRAMYIr~GHAM DI'VYSYUN 
C(~MPLAYNT NO: 1141 Cat OQ23 

~QMMONWEAI~~`H ) 

} 
~v. ) 

,~~~SEPI-~ BUSHF'AN ) 

:NX(?'~'~t~~+i ~'ta~. ~'~A~`~~~N''~'~ CIS" 
~Um~1 l~~A~l~ 

Now comes J~S~T'H BUSHFAN, as the defendant iin the above-entitled matter whp 

mciv~s; ~urst~,~nt to M~ss.k~.~rizzt,P. 14(a)(~}, ~a~tc~x~ v, United States, 391 t~.~. Y~3, 8$ S.Gt, 

XCi~Q, ~~ ~~~d.`?c r~7C> (i~G$)t ~n~l ~cicxxxx~a~nw~,ltl~ v, ~c~rra~, ;~~;7 I~~ass. ~<<t~, ~~2 N.~,~d ~J~ 

(1~$2), th~C ihi5 ~Tc~r~orabl~ Court direct the CommQnwe~lth to furnish h zn w tk~ copies of all 

statements, ozal and/or written, made by the co-d~fer~d~nts. 

RFSPEC"S'~'CJLLY SUBMITTED, 
JOS~:P~I BU~HFAN 
By ~-lis Attr~rn~y 

~,~,w,..,_„m,. .~ 

V'J. ~'U'~ATE 
~'" B A£tl~(7U~LLE ANLI FUCrATE 
' 2~ $road Strut 

Lynn, Massachus~tls 0190, 
(781) 593-$$$$ 
~i~~# 180980 
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~~N~11~IU~IW~ALT~T OF MA~S~ACHUS~TTS 

COMNI(~1~WL+ALTH 

v. 

.Y(~~EPH BCJSHk'AN 

~~A. ~I~~A~vr ~x~~S~U~i 
COM~'~A,IIVT ?,V~t ~14~ ~Yt Q02~ 

MOTZOtV OF D~F~NDANT k'41t 
IMPEAC~IM~iV~"I' MATLRIA~, AS 

TQ ANY NONT~;3TIFYII~G 
DECT.,A,RAN'~' 

Now comes JOSEPI~ ~T.TSHFAN as the defendant in the abc~~e entikled matter Who 

moves far any imp~aGhment material in regard t~ any non-testifying declarant. 

Jan ri:~~xd t4 ttlis, tlae defendant r~c~uests any impeac:hmez~t rn~t~r ~l ~nclusiv~ Cif' ~irinl' 

czitntxa~ r~~t~rc~~, ~z'c~tzz~~~s, rew~rd~, inc~tic~t~ent~ ~.ncl thareats a-ic~r b~ti ~~~t 4victcara~e, 

pr ox ~tazexnents inc~z~s at~i~~ w~~lx the st~temcrxta tq bG otfc:~~cil at trial, <t~a any ayici all 

other material to impeach the credibility of tl-~~ non testifying declarant. 

On January 25, 20 0 khe 5upreiYie Judicial Court ~dopt~d proposed Wile $05 of the 

Proposed Massachusetts pules of Evidence_ Commonwealth v. Mahar, 43Q Mass. 643, 

64g-6Sd {2pU0). 

kE~PECTFUT~~Y SUBM7'T"TED, 
JQSEpH BUSHFAN 
By Skis Attorney 

,/~an.a~i~c~~~z~~~ ~~rr~ ~r~n.~~. 
~?2 ~Tp~(~ Strce~ 

~,yn~, ivSassachus~cts 01942 
(7~1) 593-k~8S8 
~3B0# 1809~Q 
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N~il)~tLESE~, ss DISTRICT Ct~IJ~.T L1~PA~TMEIVT 
~'~ANllNGHAM 1~7V~SYt~N 
C~MFLAINT NO.: 1149 CR 0023 

COMMOIVWEALTT~ ) 

v. ) 
} 

~l~T'TOI~ F(]~~. A T.,X~T Off+ S'trIT'N~+ SAES 'I'VE 
C~f1V~C~NW~A1.x~ ~.~I`~X~IpA,'T,'~~ XT NXA.Y 

~~,Y~~..~ ~1~.'~''X'~tXA~ 

Now comes JOSEPH ~LJSHFAI~, as the defendant in the above entitled matter who 

moves, ~ursu~nt to Mass.l~.Crim.P. 14(a)(2), that this ~Tonprable ~ou~rt order the Corramanw~alt~i 

tc~ fitrnish him with a list of anticipated witnesses to this incident whether they Will be called to 

t~sti~~ v~ nc,t, ittcludin,~ tk~e x nazi~es, addresses at~d birth dates. 

R~S~'~C ~fiL1LL'~ S~'~~~'x"~'~I~, 
JOS~~'H BU ►I-~'AN 

~y His Attorne 
~..,. 

,, IRONY W. FUGATE 
BAR~7QUILLE ANI~ FIJl~xATE 
2~ Broad Street 
Lynn, Matisac:husetts 01902 
(781) 593-8$~8 
B~~# 10980 
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CQMMUNWEAY.TH OF NIA~SAC~iJSETTS 

NtrT~DLESE7~, ~s. DISTRICT CO~tT DEPART1vrENT 
F~AMYIVGH,A►M ni`VTSIpN 
COMP~,,,AINT Nth: x 49 ~R 0023 

M(U'~'XCIN ~1F THE I~~~'~1VI?,AN~ 
`~'(1 ~3~ ~~'RX'dT~ X3 "VS'~IT' 
,~xa~~r r~~r~ a~ ~~~av~cs~~~ ~~;v~~.~zr~~, 

[~j 0151028 

N~~v c~rn~s J4S~k~~T ~~7~ 'AN, ~s t1~e ci~~~nc~ant in ~~ al~nve entitled matter, 
rv~q p~o~v~s this X~A~A~abl~ ~Qt~~t tc~ 1SSue ~.n Qrd~x• ar~~~~ix~a~~ the ~o~arno~a~vealth to 
fu~'~ish t~~ d~f~ndant with azay and al! into ~t an kz~ow~, to tic GQ~n~pn~~aalt~ ar thac 
by the exercise of due ~~li~~nG~ can t~~ asc~rt~ined by the ~omnaonw~altla of stat~zr~~n~s ~ 'r 
o~ threats, pra~is~s, ix~duc~ments ~r ~~~va~ds of any ~ ~~d or z~aCurc made t4 ar~y wicr~~ss~s N 
or witan~ss that tk,e ~ommQ~aw~~~th s~ak~ to or in[~»d~ t4 rely upon in support Af the ~ ~ ~'" 
~Y~riri~nlS CA~t91~~[1 ail the a~1c~ICtiY]eIIL Ma~s.1~.~~rim.P. ~4(a)(~)(C)• 

Thy d~f~nciant ~u~kh~r tnpv~s that said order be coz~nr~l~enS vE~t~ the faint of ,~ 
imposing ~n ~r~go~ng obi gatian ors the Commonwealth until the end of the case in court. US 

RESP~C~'FULLY SLT$MT7'T'ED, 
JOS~P~T BUSHFAN 
~y His Attorney, 

P,I~TH~NY W. FYJ'GA`TE 
BAR~bYIILLE AND ~U~"xATE 
22 Broad Street 
Lynn, Massachusetts (}1902 
(7$I) 593-8$$8 
~~0# I80~$0 

J -~,~~ w~ 
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'!./R.l A ~.41IA \J~1~A,J ~t~I~A~tf.+ f,r l,F ).V 4l~~AAW~F.:2A ~YRJ 

1V~II~DLESEX, ss. I~~ST~,~C'~ ~~~U~~ ~1~~'~~~'1 NT 
k`RAMIIYG~TAIVX DT'VISXON 
COMPLAINT NO: lld~ Cri OQ23 

~pMNYOIVVI~'1~ALTH ) 
} 
j 

v. ) 
} 

~SEPH BUSHF~i.N 

iVYC)xXC~l~I' ~'CJ~ 1~I~~t~"V~~t'~ Cl~' ~"ESTS 

EI~F~It~'S 

New comes ,~OS~PH BtJSHFAN as the deF~ndant in the move entitled matter v~tho moves, 

pursuant to ivlass.,t~,~r~m,P, 14(a)(2), th:~t this Honorably Court t~rder khe C~rtunonwealth to 

~rc~due~ ~'az t~iza~ copies c~~':~~1 of t~~~ ty~e~s t~f t~stfi ~n,~,pl~~~~i b~ ~t~ ~t~~~~ts, t~a~ test data ~iac~ 

~1~e tCSI resu~t5 in t11~~ c~asc, 

As reasons titer~~'oar~, the information sought is esse~nti~l fdr the a~lequat~ pr~paratiQn of 

t~11S rn~tt~r. 

RESP~G'T''~"t.J'T~I~Y SUBMITTED, 
JC~S~PH ~3LJSHFA~V 
~3~ leis ~.tt~t~ie~ 

~•,. 

~-~ 

BN~r~c~~v~ w. ~~AT 
ARDO[JILLE ANI7 FUGA7'~, 

22 Bred ~G~reet 
Lynn, Massachusetts Ol~OZ 
(731)593-888 
~BtJ# 18098Q 
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~O1V~t~N'V4~~~Y~'~~ Off` NXASS,A.C~X,)S~r~ Jl ~7 

IVYTDDL~E~EX, ss. DI~TRYCT COURT ~1~PARTMEI'~IT 
F1tAMTN~HAM LyY'VISION 
C~MPLATN'~` NO: 1149 Cl~ OQ2~ 

W' 

.r~s~~x RusxFArr ~ 

~~~~~A~AV. .~~../,~~ ~+~1."1L~J~'1 4./li~ F~~~{r~~~Yll~~^ ~7.4J 

Nory comes 70SEPH BUSHFAN ~5 the defendant in the above-entitled matter 

who moves, pursuant to Mass.R..Crim.P. 14(a)(2), that this Honorable Count order the 

Cc~~~x~z~~az~wEaltka cc~ pra~vid~ k~~zt~ ~~t~~ ciu~li~att. coX~its~ cit ~n~ ~►nsi a1~ :;rx~~v~illti~zir.~~ t;~p~s, 

surveillancz ~.~h~[o~r~pl~s or other photographs taken in a~s~ciatio~i with ar~y part of t}~e 

investigation regarding t~iis case-

~~SPE~'TFULL~Y' St1BMITTED, 
JQ~EPH BUS~~AN 
By His Attorney, 

_. ~-~•. .. _.v- 

''A~Tk~(JiV~X 'W. ~`U~A 11~ 
~ART~(3UILL,~ ANL7 FU~ATE 
22 Broad Street 
Lynn, Massachusetts 0192 
(7$1j593-8888 
BBO # 1869$0 
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~OMMON~Y~AT,TH Off' 1VIA55ACY~t15ET~'S 

MI~DT.~SE~, ss. Y7T$TRI~T COU~m 17EPARTIVIENT 
FRAMINGI-SAM ~IVYST~N 
COM~LA~NT NU. 1149 CR p023 

COA~ON'WEAI,Z T~ ) 
} IYIOTION ~~OR DISCT.OSURE Off~ PRI(7~t 

v. ) AND SCJ~35EQUENT ~iAD A,~~ S 
} :- 

J~DSEPFI SUSI~ AN ) ~j }-

Naw ~omea JOSEPH St,IS~IFAN, as thc: defendant in [he above entitled matter whc~ 
moves that I.k~is Honorable ~o~~rt direct the Gon~mon~~veaith to disclose to him any alleged bad 
arts allegedly coiYunitted by him, either prior or subszqu~nt to the acts which are the subject 
matter of this complaint, which tt~e ~ommonwe~lth intends to introduce At trial, either in its case-
in-chief or in rebuttal, 

As re~~o►~s thc;refore, suc}~ disclosure is essential to the preparation for trial and #o ensure 
the effective assistance of counsel. Further, "[i]t is well established that the ~vmmonwealih may 
not introilu~e evidence o~ prior b~~i acts by the defeiid~nt to prav~ b~~ character ar a propensity 
t~ cannmit crimes." Comrn~~nwealth_ v. Seokt, 40~ Mass. 311, 817-518, 564 N.E.2d 37p, 375 
(1990). 'While adnnittedly, such evidence may be admissible "t~ prove intent, motive, identity, 
pattern of operation, or cotiunon scheme", id., disclosure is required ko ascertain whether in fait 
such anticipated eviilenGe Calls within or without the parameters of the gen~rai rule. 

RE~~~CTFCTLL~ SUBMITTED, 
J(~SEPI-T $LTSHFAhr 
By ~-Tis Attorney, ~:. 

-_. 

n ony`~~'u~te ~ ' . 
~,f BAR~~UTLLE AN'D FU~A,TE 

22 Brgad Street 
Lynn, Massachuse~c5 01902 
(7S1) 5~3-$$88 
B$O# 1809$ 



03/14/2 11 08:08 FAx 7 18978801 6iID~lESE~ DA ~ 02~~o2s 

COMMON'W~AL1'~T ~F MASSACHUSETTS 

1V~I~1D~E~~X, ss~ llIS'~'~t~CT ~4CJ~tT D~FAIt7'IYIETV~' 
~`~AMTNCHA.IYJf D~~(S~t7N 

__ 
~(~11 `0~'WE~,LT~~ ~ 

v, ) 

,~OSEFI-~ ~USHk't1N ) 

M4TYON TQ DX~~~V~It ~~?GATZON 
~1F Y~(JI,~CE SURVEILLANCE Pl7ST 

1'~1pw comes JQ~`~PH BT,IST~'AN as the defendant in the above entitled matter who 

moves, puzsti~nt tQ ~`ommonr~vealth v. Lino, 40fi Mass. 565, S48 I~.E.2d 1.263 {1990), 

that the Co~rur►anwealth be ordered to reveal the exact location of where the police 

~llegctlly made their observations of all alleged transaction. 

As reaSo is therefore, "j~discl~sur~ will providE,J material evidence needed by the 

defendar►t fir a t~ir presentation ~f his case to the jury," lei. ~t 574, 548 ~.E.2d at 1267. 

R~S~'F~TF~C.~.Y SUk~MI'~"TFI7, 
~OS~1'~-I ~i~,~S~~,~1~N 
~y 1F~is Atk~~T~~:y 

~~~ ~~~ 
,l HOI~'t~``~V:.~ GATE 

BARUbUILL~ t11V1J~'E:JCxAT~ 
22 Broad Street 
Lynn, Massach«sec[s 0102 
(7$1} ~~3-83$8 
BOO # ] 8098D 
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COMMONWEALTH pF 1VrASSA~I~X7S~Tx5 

1v~~~~,~SE:~, s5: ~II~7'~~~T' Ct~~RT DEPARTMENT 
FRAIYYINGrHA~ DTVX~X4N 

W. J 

~~5~~~~Y ~3LISHFAN_ ~ 

Mt~TZI~N Ft~R ~I~c~C~~~Y U~ 
FI~~~~'~Cl1~TC ~'C~R`VLILL~I~E 

i~1ow comes JQ~EP~ ~USHFAN as the defendant in the above entitled matter 

wha moves, pUrSu~nt to ~.~.. c. 272, §99 and Mass.R.~rxm.P. 14(a)(1)(A), 14(a)(2), and 

14(d)(~), t~l~t h~ ~Z lilfOiiTl~d WI]eth~r Or nol he, any co-def~iidant(s) and/or any 

witness(~s) in~~lved in the above entitled ease, have been eleciror~ically recorded by the 

~animanii-eaith. 

Yf so, khen the d~feridant rnc~v~~ khat h~ be provided with copies of all taped and 

tz~ax~scripts from r~a~se taps$ which ~~vere recorded by the Cornmpnwealth ~ux~uant t4 its 

elccttoni~ surveillance. A,clditinnally the defendant re~~~s~s ~liat h~ also be peovid~d vriCli 

°`~~c}~ ~ocuz~i~,x~t ar~~ itet~~ ~~vh~:ka ~ra~k~; t~~ ~~at;h ~~~~ic~tit~~n, r~~~rv~1 ~p~al~~atiaza, r~f~s~as~t, 

~u~~~;.wF~l ~.~r~l~x, ~ic~ci r~trYx-~~ ~~rr;;tr~r~t ~h whaeY~ tl~~ nt~ ~:~x~~ rams ~bls~i~~eti." C~,~a, ~. `71~, 

§~9(C~), 

RE~P~CT~'XTI,T~''1'' SCJ'BMI'~`TETI, 
JQSEPI~ $U'S~AN 
By' His Att~rne 

HOMY W. FU~t~T~ 
BARI70UILLE AND F~T~AT~ 

,% E'.2 Hro~tl Street 
Lyn~~, Massachusetts 01902 
(7~1) Sy3-8n~$ 
BBo# iso~sa 
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CUl1 tJN'"VVEA~,~'X~ ~F M.~~~AC~~~~`TS 

MID~3~~S~X, ss, DxSTRICT COURT T~EPA~t~' N~~' 
FRAN.[.[N~~IANI D~VI~ION 
CQMFLAINT N(~: 1149 CR 0023 

COMNYaN'~V~AT~TI-~ ) 1VIQTION FOR DISC~OSTJRE 
Off' Tll~NTY'f`Y YF ~ONINI~NVV~ALTH 

v. ) Y1VFO~t1VYAN''T' 

~QS~~'T-~ ~~JS~'AN ) 

Nc~w ~~~7~~ ~'(.75~~~ ~USI~~~N ~c the dc~'enclar~t i~ ~h~ ab~va ~~tic~~c~ ~n~~t~r 

moves, ~rursu~nt ~o IV~`~ss.R,Crirn.P, ~4(a)(1)(C) and (a)(2}, Ruviaro v. United a~tates, 

353 t7,5. 53, 77 S,~t. 62~, 1 L.Ed.2d 639 {1957) and Commonwealth v. Ennis, 1 

M~ss.App.Ct. 49~, 301 N.E.2d 589 (1973), that this Honorable Court order the 

C;on~n~onwealth to disclose ko his att~xriey the exisken~~ And identity of any informants 

in this case, whether or not h~ or shy is to lie used as a witness in the C'ommonwealth's 

CtiSC. 

Additionally the defendant rec~uestS that the lacatipn pf the informant be revealed as 

~vr:~~ ~s the ~la~~ c+~ t~ix~c~~, l~ca~i~n, ;end par~nc~' x~~~rrxNs 4~F k~i~~ n~ }x~r. 

As r~asun therefore, the defendant has attached a m~mo~randum of law, 

~LES~~CTFULLY STJBIvIITTED, 
rOS~PH BUSHFAN 
By His Attarn~y 

-~ ~r

A`1VTHC7~1Y W. FUCATE 
~, BARDUUILLE AND FUGATE 

~~ goad 5tx~et 
r y~axx, M~sS~aChusetty U1 ~n~ 
(%8,l) ~~3-888 
~B~# 1 ~Q~8Q 
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~c~ arrvva~A~,Tx or MA~~~c~cr~s~rrs 

1V~~~~,~5~~, ss. U~~~"~X~7C ~'()~2,'7C IUE~A.~Tl1~1V7C' 
~+'~,~1V~~NG~A~VX ~X''VXS~~SV 
CO1VC~'LAINT N~; 119 ~R 003 

~(JMMt~1VWEALT~-I j MO'TI~N QF D~F~~~7A1~tT FO~t TF~ 
G(JVERNIVYENT TQ NOTIFY' GYM ~F IT9 

v. j ~fVTENTYCIN Tp USE E'VY~ENCF 1` _ ,~ Q 
~Yr" 

JOSEPH BIJSI~FAI'~ ) ~••~ 1

Now comes JQSEPH BUSI~'AN as the defenda~lt in the above entitled matter wha ~N Q~ 
\) 

moves, pursuant ko Mass.R.Grirr~.P. 1~ and 14, that the Commouw~atth ratify him of 

its intention co use any e~viaence which the defendant may b~ entitled to discover 

under Rules 13 ~stcl 1~ ira nrd~r to at'fard hii~i an b~iportunity tv r~xnvc to su~pr~~s such 

~vid~ziCe.. 

~IESP'EGTFULL'~l S~~M1TT~D, 
JOSEFH BT,.J'SHFAN 
By I-X~s Attarne 

?~NTH~N'Y ~V. fiUGATE 
BARDOLTILLE AND FUGATE 
22 Braad Street 
Lynn, N~assachusetts 019Q2 
(7~1) 593-88$8 
BBO# ~~U9$0 
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LC?M11~[~►~T'VV~~ALx~ Cl~ IVXAa~,t1~~~-~CJS~'"~'~S 

~DDLESEX, ss. 

C(~IvYMUiV'VV~A~`TH ) 
} 

v, ~ 

JOSEPH BITSHFAN 

DISTRICT COL1~~ DE~A►~t'~'MENT 

~1tAh~T1V GI~A~ ~1ZV~5~b1V 
COII~TPY.AINT N(~: 1149 CR pp23 

~t~'~~.Jr~.IIJJ.'1 ~~~ ~/Ak7~..~1.I Y 1G,[~ ~l lJA 

Gt~~I~NII~IVT ~1~1~`~1VDS TCl i1~1`I'~2,C1~UC~ AT 
TRIAL AS AN XIYTPLI~~ ADMIS~It7N 

1~S 

NnW cpn~~S xC75EPH BUSHFAN as the defendant in the above entitled matker 

wha maven this Court fc~r ~n order camp~ll n~ the C'vxx cnonwealth Go disclose to Yiia'n ~ll 

ia~~axr~aa~xa,~ ~~~~rtafr~ir~~ tc~ the ;~~lc~eci cU~~~uct r~~ t~~~ c~~fc;x~,cl;itxt ~vl~icl~ tfze ~rivt~rtai~~ct~~ 

intends to introduce at trial as cpnstituking an implied admission of guilt by the defendant. 

See 1vYass.R.Crim.P. 14(x)(2). 

RESPECT~T,LY SUBMITTED, 
JnSEPH SUSI-FAN 
~v TTis Attornev~ 

~~ VV. ~it~;7te 
BA~DOUI~~.~, ANp ~~AT 
22 Broad Street 
Lynn, Massachusetts 01902 
(78X)593-88~b 
aBa# i~o~so 
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MIbDL~~~~, ss. DISTRICT COURT' DEPARTMENT 
FIYAMINGHAIVI AIV~S~ON 
CUIV~PLAIIVT NCI: 1149 CR 0023 

GUMMONWEALTH ) 1Y10'1'TO1V ~'(Jl~ A ~OFY OF THE PULYC~ 
~FFY~~T~S' !~O'1`~S 't~V'XTH I~EFERENC 

V• ~ T(? iN~~',~.~2~'X~:'WS '~~~'~C ~TTriTC+S~ES 

t~l.1~71.'i.~ri"1 i7~1Ja311`L[wt~l`1 1 

N'ow comes rOSEPH BUSHFAN ~s he cicfcndant moves this Hai ahl~ Court, 

pursuant to Mass.R.~rim.P. 14(x)(2), to order the Conunonw~alth to supply hirn with 

a copy of any and all notes t~}cen by and and atl police Officers concerning this case. 

Specific reference S made to all stxrv~illance of the subject laca~ron and pr X11 alleged 

pu~~k~as~s n~ ntirGUtiGs ~wit~~e:ssccl ~y tk~c ~~ila<-{;, 

RE5PE~T~L~.'~' SUBMITTED, 
rOS~PT~ ~YJSHFAN 
By His Attot~n~y, 

,- ~_ 
A~Y ̀VV, FU~AT~ 

2Z ~3~r~ad Strr~et 
T~ynn, :Massachusetts p ~ 902 
('~8l) ~93~$8$$ 
BBO# 1809$0 



COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, ss. DISTRICT COURT DEPARTMENT 
FRAMINGHAM DIVISION 
COMPLAINT NUMBER: 1149 CR 0023 

COMMONWEALTH ) 

v. ) 

JOSEPH BUSHFAN ) 

DEFENDANT'S MEMORANllUM TO COMPEL DISCLOSURE OF 
COMMONWEALTH INI'ORMANT 

I. Summary of the racts 

1. Mr. John Doe or Ms. Jane Doe, whose identity is being sought herein, was, 
prior to and at the time of the defendant's arrest on January 4, 2011 acting as an 
agent of the Framingham Police Department. Within the police report and the 
affidavit portion of the application in support of the search warrant regarding this 
matter, the Framingham Police Officers have alleged that the Defendant engaged 
in two contraband distributions with a "Confidential Informant"(see attached 
police report and attached search warrant). 

2. That between December 4, 2010 and January 4, 2011 on unspecified dates and 
times, John Doe/Jane Doe discussed this matter with officers of the Framingham 
Police Department, including Detectives Denis Avila and Felipe Martinez. 

3. That it can readily be presumed that John Doe/Jane Doe also took an active part 
in planning the police surveillance of the planned drug transactions as he/she was 
the purchaser in direct response to Law Enforcement request. 

4. That after making telephone calls arranging the meetings with the defendant, 
John DoelJane Doe participated in the alleged drug transaction: 

a. Doe allegedly contacted the Defendant on behalf of the police by 
telephone to arrange to meet for the purpose of purchasing crack cocaine 
as requested by the Framingham Police; 

b. That at the scene, the police conducted surveillance of the transaction; 



c. Doe allegedly received the drugs, crack Cocaine, from the defendant, 
in a quantity that is alleged to fit the amount of money transferred; 

d. Following the transaction,Doe handed the drugs to the Framingham 
Police Officers, who then debriefed Doe; and 

e. That it appears that the alleged private conversations and interactions 
of Doe and the defendant are the primary basis for the Complaint 
against the defendant. 

5. That although the application for the search warrant gives a starting point for 
this investigation it is to be noted that for a significant period of time 
(12-06-10 through 12-23-10), the Defendant could not have been involved 
early on because he was in custody at the Middlesex County Jail and House of 
Correction. 

6. That a the beginning of the investigation the initial target was known as "D" 
and in paragraph 15 of the affidavit the target is now noted as the Defendant 
Joseph Bushfan. 

7. That prior to that and specifically in paragraph 12 of the affidavit the police 
presented a photograph of Defendant Joseph Bushfan to the CI, and as noted in 
the affidavit "CI was not able to identify the male subject in the photograph at 
that time". 

II. Under Both Federal and State Caselaw, Disclosure Is Mandatory 

The United States Supreme Court, in the landmark case of Roviaro v. United 
States, 353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957), held: 

"A further limitation on the applicability of the privilege arises from the 
fundamental requirements of fairness. Where the disclosure of an informer's 
identity, or of the contents of his communication, is relevant and helpful to the 
defense of the accused, or is essential to a fair determination of a cause, the 
privilege must give way." Id. at 60-61, 77 S.Ct. at 627-628 (footnote omitted). 

In Roviaro, several undercover officers met John Doe, who discussed an 
impending drug transaction. One officer hid in John Doe's trunk, while his partner 
followed them in an unmarked car. Two other officers also followed, but 
eventually lost sight of them. 

Doe met the defendant who entered the automobile. As they drove around, the 
agent in the trunk overhead their conversation ostensibly concerning drugs and 
money owed to Doe by the defendant. When Doe stopped the car, Roviaro got 
out, went behind a tree and picked up a small package. The officer in the trailing 



motor vehicle observed both this and the defendant dropping the package into the 
car, wave and walk away. Id. at 57, 77 S.Ct. at 626. 

Clearly, the facts presented against our defendant are much weaker. As stated 
previously, it appears that the alleged private conversations and interactions of 
Doe and the defendant are the sole basis for the Complaint against the defendant. 
In addition, unlike in Roviaro, there is no specific police conformation of any 
alleged conversation or actions by any party. 

Roviaro was convicted of selling heroin and of receiving and transporting 
illegally imported heroin. Interestingly, the government did not attempt to defend 
its refusal to identify John Doe with regard to the former charge. Id. at 57-60, 77 
S.Ct. at 626-27. Rather, the government attempted to defend the non-disclosure 
on the latter count, arguing "that the conviction [should] be upheld since the 
identity of the informer, in the circumstances of this case, has no real bearing on 
that charge and is therefore privileged." Id. at 59, 77 S.Ct. at 627. 

The Court rejected that view and held, at pages 63-64, that John Doe's identity 
and possible testimony 

"was highly relevant and might have been helpful to the defense.... Unless 
petitioner waived his constitutional right not to take the stand in his own defense, 
John Doe was his one material witness. Petitioner's opportunity to cross-examine 
[the police officers] was hardly a substitute for an opportunity to examine the man 
who had been nearest to him and took part in the transaction. Doe had helped to 
set up the criminal occurrence and had played a prominent part in it. His 
testimony might have disclosed an entrapment. He might have thrown doubt~upon 
petitioner's identity or on the identity of the package. He was the only witness 
who might have testified to petitioner's possible lack of knowledge of the contents 
of the package that he 'transported' from the tree to John Doe's car. The 
desirability of calling John Doe as a witness, or at least interviewing him in 
preparation for trial, was a matter for the accused rather than the Government to 
decide." 

As John Doe's participation in the instant case, exceeded that of the informant in 
Roviaro, the disclosure of his identity is mandated. 

Indeed, it is bedrock law in this Commonwealth that the identity of an informant 
is required when that person acts as a participant in and an eyewitness to an 
offense. In Commonwealth v. Ennis, 1 Mass.App.Ct. 499, 301 N.E.2d 589 (1973), 
a case on point, the defendant was charged with distribution of marijuana to an 
undercover police officer. The John Doe in Ennis arranged a meeting with the 
defendant, undercover police officer and himself. John Doe was also an 
eyewitness to the alleged distribution of drugs. 

c 



"The significant point is that when an informer participates in or places himself in 
the position of observing a criminal transaction he ceases to be merely a source of 
information and becomes a witness ... "Ennis, supra at 591, quoting Burks v. 
Commonwealth, 471 S.W.2d 298, 300, 301 (Ky.1971). 

The Commonwealth argued that disclosure was unnecessary in that the John Doe 
was merely a witness and not a participant. In rejecting that assertion, the court 
explained its rationale. "Nor can we accept the distinction urged by the 
Commonwealth between an informant who participates in the crime and one who 
is merely a witness. In either event his involvement is such that the disclosure of 
his identity is important to a fair determination of the case." Id. 

In Ennis, the informer "was present at the sale, and, what is more, arranged the 
meeting at which it occurred. On these facts disclosure was required." Id. 

So to is disclosure mandated here as this John Doe/Jane Doe did far more than 
merely arrange and eyewitness the transaction. The Commonwealth should be 
estopped from denying that the John Doe/Jane Doe here, whose identity is sought, 
was a material participant in virtually every phase of the undercover operation. 

III. CONCLUSION 

For the foregoing reasons, the defendant prays that this Honorable Court order the 
following: 

1. That the Commonwealth disclose the identity of the informant; 

2. That the Commonwealth furnish the defendant with the informant's address and 
telephone number, as the defense has a right to interview an eyewitness, 
Commonwealth v. Balliro, 349 Mass. 505, 209 N.E.2d 308 (1965), that right is 
hollow if the witness cannot be located; 

3. That the Commonwealth furnish the defendant with the informant's date and 
location of birth and the names of his/her parents. 

4. That the Commonwealth be required to provide the dates and times of all of the 
alleged transactions involving the Defendant and the "Confidential Informant". 



RESPECTFULLY SUBMITTED, 
JOSEPH BUSHFAN 
By His Attorney 

r'~ 

_~~ 

/ NTHONY W. FUGAT 
BARDOUILLE AND FUGATE~'~~~. 
22 Broad Street 
Lynn, Massachusetts 01902 
(781) 593-8888 
BBO # 180980 



COMMONWEALTH OF MASSACHUSETTS 

I~~IDDLESEX, SS. FRAMINGH~M DISTRICT COURT 

DOCKET r~1r: . 1 --' 9CR0'~?3 

JOSEPH BUSHFAN 

L ~ ~ ~. _ 

MOTION FOR A DISCOVERY PROTECTIVE ORDER 

Now comes the Middlesex District ALtc;rliey' s 

Office and moves, pursuant to Mass. R. Crim. P. 

14(a)(6), for a protective order. A protective order 

is necessary in this case where counsel for the 

defendant in the criminal action is also counsel in an 

impending civil action prepared by the family of the 

defendant's step-father. 

BACKGROUND 

In the early morning hours of January 5, 2011, 

members of the Framingham Police Narcotics Unit along 

with members of the Framingham SWAT team executed a 

search warrant at 26 Fountain Street, the defendant's 

residence. The defendant was arrested as he exited 

his residence and charged with possession of cocaine 

with intent to distribute as well as conspiracy to 

violate the drug laws and a school zone violation. 



Officers then made entry into 26 Fountain Street. 

During the execution of the search warrant, a 

Framingham Sti~AT Team member's 4aeapon discharged and 

anc~ kill?d. The chilclrei~ ~~L i~~ii . ~tairi~_:, wi~~~ ~~c 

represented by Attor~:eys Antl-pony Tarricor:.~ a -~ci James 

Gotz, are preparing a civil lawsuit. Attorney Anthony 

Fugate, counsel for the defendant in this criminal 

action, is also counsel for NOr~Iild Bush-ifan-Stamps, 

mother of the defendant, who is also a party in the 

impending civil action. 

While a defendant has the right to evidence that 

bears on the question of guilt or innocence or that 

will help his defense, a court may impose limits on 

pretrial discovery in criminal cases. Commonwealth v. 

Holliday, 450 Mass. 794, 802 (2208). The conduct and 

scope of discovery is within the Court's sound 

discretion. See Doe v. Senechal, 431 Mass. 78, 84 

(2000). "`The trial court is in the best position to 

weigh fairly the competing. needs and interests of 

parties affected by discovery."' Hull Mun. Lightin 

Plant v. Massachusetts Mun. Wholesale ETec. Co., 414 

Mass. 609, 617 (1993), quoting Seattle Times Co. v. 



Rhinehart, 467 U.S. 20, 36 (1984). Trial judges have 

discretion to determine the scope and timing of 

~iisc~very and the "prevention of [discovery] abuse ... 

nrot~ctive orders." Cronin -; Strayer, .jJG I~IdSS. J~J~ 

::3G ;1984), quoting Seattle Times Co. v. Rhinehart,

467 U.S. 20, 35 (1984). 

Rule 14(a)(6) permits entry of protective orders 

where circumstances require. Specifically the rule 

states: 

Upon a sufficient showing, the judge may at any 

time order that the discovery or inspection be 

denied, restrict, or deferred, or make such other 
order as is appropriate. 

The District Attorney's Office has received a 

public records request from Attorney Anthony Tarricone 

for copies of all records pertaining to the 

investigation into the shooting of Eurie Stamps. The 

District Attorney's Office is in the process of 

compiling records that are responsive~to Attorney 

Tarricone's public records request. However, certain 

records contained with the Eurie Stamps file, such as 

interviews of Framingham Police Narcotics officers, 

will not be provided to Attorney Tarricone as these 

records specifically relate to the pending criminal 



case against the defendant. See G. L. c. 4, § 

7(26)(f) (investigatory materials necessarily 

compiled out of the pull ic• view by ~a~,~ entorc:ement or 

materials would pr~~~abiy ~~u pLe~ucii~~- ,-:, ~= E= - .~.~: i_,~~1_~~,; 

of effective law enforcement that such disclosui 

would not be in the public interest may be withheld 

from disclosure). Where this Office is in the process 

oz preparing for trial, disclosure of records 

pertaining to a pending criminal case to an attorney 

in a civil action is presumptively prejudicial. See 

Reinstein v. Police Comm'r of Boston, 378 Mass. 281, 

290 n.18 (1979). See also Bougas v. Chief of Police 

of Lexington, 371 Mass. 59, 62 (1976) (purposes of 

exemption (f) include the avoidance of premature 

disclosure of the Commonwealth's case and the 

prevention of disclosure of confidential techniques, 

procedures or sources of information). A protective 

order is necessary where Attorney Fugate is working 

with Attorney Tarricone in an impending civil action. 

Any disclosure of materials, provided to the defendant 

pursuant to discovery, by Attorney Fugate to Attorney 

Tarricone may interfere with the prosecution of the 

defendant. 



CONCLUSION 

Theref-ire, the District Attorney's '-office 

;t~ , - - - l - ~. 7~a~1~ , ;~ ._ ~~~i t}~li ~ ~~~~~. ._- t - ,_ -~t":.fit ". 

detendar~z not disclose the contents of ci~scovery to 

anyone but `he defendant except with the consent of 

the District Attorney's Office or by leave of this 

Court; that counsel for the defendant not disclose the 

contents of discovery to any attorney wno is not 

counsel of record in the instant criminal action 

except with the consent of the District Attorney's 

Office or by leave of this Court; and that counsel for 

the defendant not use the information or materials 

provided for any purpose other than in the instant 

criminal action. Attached is a proposed order that 

the District Attorney's Office requests this Court 

adopt. 



Respectfully Submitted 

Foy the commonwealth, 

JaI~N C . VERNER 
Assl~ ~~D~~ Attorney 
Office of the d]~se istrict Attorney 

15 Commonwealth Avenue 

Woburn, MA 01801 

(781) 897-8300 

DATED: April ~ 2011 
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Westlaw: 
911 N.E.2d 206 
74 Mass.App.Ct. 784, 911 N.E.2d 206 
(Cite as: 74 Mass.App.Ct. 784, 911 N.E.2d 206) 

0 
Appeals Court of Massachusetts, 

Plymouth. 
COMMONWEALTH 

v. 
William FIGUEROA. 

No. 07-P-1863. 
Argued Oct. 7, 2008. 

Decided Aug. 7, 2009. 

Background: Defendant was convicted .in the Su-
perior Court Deparhnent, Plymouth County, Joseph 
M. Walker III, and Charles M. Grabau, JJ., of traf-
ficking in cocaine and traff cking in cocaine within 
1,000 feet of school. Defendant appealed. 

Holdings: The Appeals Court, Brown, J., held that: 
(1) defendant was in consn•uctive possession of co-
caine found in apat~tment; 
(2) any possible defect in Commonwealth's reliance 
on first-time informant did not vitiate finding of 
probable cause to suppoirt issuance of search war-
rant; 
(3) identity of confidential info►•mant was not ex-
culpatoiy information that Commo~i~vealth was ob-
ligated under Brady to disclose; 
(4) informant's identity was not relevant or essential 
to fair determination of defendant's guilt; and 
(5) order granting Commonwealth's request made 
on morning of trial to substitute state trooper expert 
on customary practices of illegal drug trade for an-
other trooper was not abuse of discretion. 

Affirmed. 

West Headnotes 

[1] Controlled Substances 96H X82 

96H Controlled Substances 
96HIII Prosecutions 

96Hk70 Weight and Sufficiency of Evidence 
96Hk82 k. Sale, distribution, delivery, 

Page 1 

transfer or t~•afficking. Most Cited Cases 
Defendant was in constructive possession of 

cocaine found in apartment, as required to support 
convictions for trafficking in cocaine and traffick-
ing in cocaine within 1,000 feet of school; defend-
ant was alone inside aparhnent at which police of-
ficers had made controlled buys and was seated not 
more than ten feet away from large quantity of co-
caine, police found mail addressed to defendant at 
that address, drug trafficking paraphernalia was in 
plain view, defendant evinced strong consciousness 
of guilt by refusing to admit police when they ar-
rived to execute search warrant, and defendant had 
ten individually wrapped packets of cocaine in his 
pocket, which was same type of cocaine found in 
wastebasket. M.G.L.A. c. 94C, §§ 32E(b), 32J. 

[2) Controlled Substances 96H C ~» 28 

96H Controlled Substances 
96HII Offenses 

96Hk24 Possession 
96Hk28 k. Constructive possession. Most 

Cited Cases 
While mere presence in an area where contra-

band is found is insufficient .to show the requisite 
knowledge, power, or intention to exercise control 
over• the contraband, presence, supplemented by 
other incriminating evidence, will serve to tip the 
scale in favor of sufficiency. 

(3] Controlled Substances 96H 0148(3) 

96H Controlled Substances 
96HIV Searches and Seizures 

96HIV(C) Search Under Warrant 
96Hk144 Affidavits, Complaints, and 

Evidence for Issuance of Warrants 
96Hk 148 Informants 

96Hk148(3) k. Reliability; corrob-
oration. Most Cited Cases 

Any possible defect in Commonwealth's reli-
ance on first-time informant did not vitiate finding 
of probable cause to support issuance of search 
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warrant; police observed informant enter apartment 
complex in which defendant's apartment was loc-
ated, complex contained only small number of 
units, and informant's tip was corroborated by inde-
pendent police investigation, including receipt of 
several complaints about heavy traffic going to and 
from third floor of aparhnent complex. U.S.C.A. 
Const.Amend. 4; M.G.L.A. Const. Pt. 1, Art. 14. 

[4] Searches and Seizures 349 0117 0 

349 Searches and Seizures 
349II Warrants 

349k1 l5 Competency of Information; Hearsay 
349k117 k. Reliability or credibility; cor-

roboration. Most Cited Cases 
To establish an informant's reliability adequate 

to support a finding of probable cause, the govern-
ment must offer sufficient evidence of both an in-
formant's basis of knowledge and veracity. 
U.S.C.A. Const.Amend. 4; M.G.L.A. Const. Pt. 1, 
Art. 14. 

[5] Controlled Substances 96H 0148(4) 

96H Controlled Substances 
96HN Searches and Seizures 

96HN(C) Search Under Warrant 
96Hk144 Affidavits, Complaints, and 

Evidence for Issuance of Warrants 
96Hk 148 Informants 

96Hk148(4) k. Confidential or un-
named informants. Most Cited Cases 

A properly monitored controlled purchase of il-
legal drugs provides sufficient corroborating evid-
ence to overcome any shortfalls in meeting the con-
stitutional reliability requirements imposed on con-
fidential informants. U.S.C.A. Const.Amend. 4; 
M.G.L.A. Const. Pt. 1, Art. 14. 

[6] Searches and Seizures 349 «40.1 

349 Searches and Seizures 
349I In General 

349k40 Probable Cause 
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349k40.1 k. In general. Most Cited Cases 

Searches and Seizures 349 X113.1 

349 Searches and Seizures 
349II Warrants 

349k113 Probable or Reasonable Cause 
349k1 ]3.1 k. In general. Most Cited Cases 

The standards employed for determining 
whether the government has met its constitutional 
burdens in establishing probable cause for a search 
must be informed by the practical demands of po-
lice investigation. U.S.C.A. Const.Ainend. 4; 
M.G.L.A. Const. Pt. 1, Art. 14. 

[7] Criminal Law 110r~2001 

110 Criminal Law 
110XXXI Counsel 

110XXXI(D) Duties and Obligations of Pro-
secuting Attorneys 

110XXXI(D)2 Disclosure of Information 
110k1993 Particular Types of Informa-

tion Subject to Disclosure 
110k2001 k. Other particular is-

sues. Most Cited Cases 
Identity of confidential informant was not ex-

culpatoiy infoirnation that Commonwealth was ob-
ligated under Brady to disclose, in trial for traffick-
ing in cocaine and trafficking in cocaine within 
1,000 feet of school; Commonwealth did not at-
tempt to establish defendant's guilt by reference to 
any transactions involving informant, defendant's 
claim that informant would have testified that he or 
she had purchased cocaine from someone other 
than defendant was pure speculation, and in any 
case, Commonwealth's case did not exclude in-
volvement of coventurers. 

[8] Criminal Law 110 ~~1991 

110 Criminal Law 
110XXXI Counsel 

110XXXI(D) Duties and Obligations of Pro-
secuting Attorneys 
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110XXXI(D)2 Disclosure of Information 
110k1991 k. Constitutional obligations 

regarding disclosure. Most Cited Cases 
The holding in Brady did not create any gener-

al constitutional right to discovery in a criminal 
case; rather, to be entitled to relief under Brady, a 
defendant is required to make at least a threshold 
showing that exculpatory evidence was withheld. 

[9] Criminal Law 110 C.~627.10(3) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
110k627.10 Informers or Agents, Disclos-

ure 
110k627.10(2) Particular Cases 

110k627.10(3) k. Drug and narcotic 
offenses. Most Cited Cases 

Criminal Law 110 X627.10(5) 

110 Criminal Law 
110XX Trial 

] l OXX(A) Preliminary Proceedings 
110k627.10 Informers or Agents, Disclos-

ure 
110k627.10(5) k. Informer not a wit-

ness to or participant in offense. Most Cited Cases 
Confidential informant's identity was not rel-

evant or essential to fair determination of defend-
ant's guilf, in trial for trafficking in cocaine and 
trafficking in cocaine within 1,000 feet of school; 
Commonwealth's case depended in no way on any 
transactions with informant, and informant was not 
percipient wifiess to incidents that formed basis of 
indictments. 

[10] Criminal Law 110 0627.10(1) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
1 ] Ok627.10 Informers or Agents, Disclos-

ure 
110k627.10(1) k. In general. Most 
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Cited Cases 
In order to be entitled to disclosure of the iden-

tity of a confidential informant, a defendant must 
establish, at a minimum, that the information 
sought is relevant and helpful or essential to a fair 
determination of a cause. 

ill] Criminal Law 110 X629.5(7) 

110 Criminal Law . 
110XX Trial 

110XX(A) Preliminary Proceedings 
110k629 List of Witnesses and Disclosure 

of Other Matters 
110k629.5 Effect of Failure to Make 

Proper Disclosure 
110k629.5(7) k. Expert witnesses. 

Most Cited Cases 
Order granting Commonwealth's request made 

on morning of trial to substitute state trooper expert 
on customary practices of illegal drug trade for an-
other trooper was not abuse of discretion, in trial 
for trafficking in cocaine and h•afficking in cocaine 
within 1,000 feet of school; defendant had been 
placed on notice that a state trooper would testify as 
expert, substitute's expert testimony was likely not 
substantially different from testimony previous des-
ignated expert would have given, and testimony 
was not overly powerful in relation to other evid-
ence. 

[12] Criminal Law 110 0469.2 

110 Criminal Law 
110XVII Evidence 

110XVII(R) Opinion Evidence 
1 l Ok468 Subjects of Expert Testimony 

110k469.2 k. Discretion. Most Cited 
Cases 

A trial judge has broad discretion to admit ex-
pert evidence. 

[13] Criminal Law 110 X469.2 

110 Criminal Law 
110XVII Evidence 
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110XVII(R) Opinion Evidence 
110k468 Subjects of Expert Testimony 

110k469.2 k. Discretion. Most Cited 
Cases 

Criminal. Law 110 ~~627.5(1) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
1101c627.5 Discovery Prior to and Incid-

ent to Trial 
110k627.5(1) k. In general; examina-

tion of victim or witness. Most Cited Cases 

Criminal Law 110 0629(1) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
110k629 List of Witnesses and Disclosure 

of Other Matters 
110k629(1) k. In general. Most Cited 

Cases 
The trial court's broad discretion to admit ex-

pert evidence is by no means unlimited; the purpose 
of pretrial discovery orders is to prevent the admis-
sion of surprise evidence and the. concomitant pre-
judice often associated with same, and where a pre-
viously undisclosed wiMess is proffered on the day 
of trial, the other side may well have difficulty 
mounting meaningful cross-examination. 

X208 Kenneth I. Seiger for the defendant. 

Laurie Yeshulas, Assistant District Attorney, for 
the Commonwealth. 

Present: DUFFLY, BROWN, & WOLOHOJIAN, JJ 

BROWN, J. 
The defendant was convicted by a Superior 

Court jury of trafficking in cocaine, G.L. c. 94C, § 
32E(b ), and the same offense within 1,000 feet of a 
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school, G.L. c. 94C, § 32J. On appeal, the defend-
ant claims that (1) the Commonwealth failed to 
meet its threshold burden of proof with respect to 
the possession element of both offenses; (2) the de-
fendant's motion to suppress was improperly 
denied, as the Commonwealth failed to establish 
the veracity of the confidential informant 
(informant or CI), whose tip led to the search war-
rant; (3) the. defendant's preh•ial motion for disclos-
ure of infoi7nation regarding the government's con-
fidential. informant was improperly denied; and 
(4) the trial judge erred in permitting the Common- 
wealth to make a change in its witness list on the 
day of trial, We affirm. 

On August 30, 2005, Brockton police received 
information from a confidential informant that 
three Hispanic males were x209 selling cocaine 
from the third-floor apartment of 53 West Park 
Street in Brockton. This information matched re-
ports received by police from other residents of 53 
West Park Street describing frequent visits to the 
third-floor apartment by multiple persons, activity. 
consistent-at least in the. experience of police-with 
illegal drug  To corroborate these reports, po-
lice conducted two controlled purchases of cocaine 
from the target apartment using CI to complete the 
transactions. 

On the sh•ength of this information, police ob-
tained asearch warrant for the third-floor aparhnent 
of 53 West Park Street. When they arrived to ex-
ecute the warrant, the defendant refused to admit 
the officers, and police were forced to use a batter-
ing ram to gain envy. At the time, the defendant 
was alone inside the apartment. 

Inside, police found 103 individually packaged 
bags of cocaine concealed in a kitchen wastebasket. 
The total weight of the drugs was 59.06 grams. Po-
lice also discovered a large quantity of drug traf-
ficking paraphernalia, including razor blades, cellu-
lar telephones, cut plastic bags, inositol (a common 
cutting agent), and a police scanner. A search of the 
defendant yielded ten individually wrapped bags of 
cocaine with a total weight of 5.9 grams. No pipes 
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or other apparatus suggestive of active drug use 
was found in the apartment. Other pertinent facts 
are included in our analysis. 

[1] 1. Constr•trctive possession. The defendant 
argues that the Commonwealth presented insuffi-
cient evidence at trial from which the jury reason-
ably could have inferred that he constructively pos-
sessed the 103 packets of cocaine found in the kit-
chen wastebasket. Absent such proof, the defendant 
asserts that he could have been convicted, at most, 
of simple possession of the smaller quantity of 
drugs found on his person. In support of his claim, 
the defendant asserts that he was "merely present' 
in the apartment at the time the drugs were found; 
that is to say, that he had no connection to the 
apartment sufftcient to impute ownership of the co-
caine found therein to him. We disagree. 

At the time of the search, police found the de-
fendant alone inside the apartment: He was seated 
not more than ten feet away from whe►•e a substan-
tial (and valuable) quantity of drugs was concealed. 
Further, police found mail addressed to the defend-
ant r"' at the apartment, suggesting that the de-
fendant lived there at least some of the time. Cori1-
monwealth v. Ortega, 441 Mass. 170, 175, 804 
N.E.2d 345 (2004) (discovery of mail addressed to 
defendant at apartment in which illegal drugs were 
found significant factor in establishing constructive 
possession 'of same). Drug trafficking paraphernalia 
was in plain view in the apartment, including a po-
lice scanner and multiple cellular telephones; the 
inositol was found in the pantry. We also note that 
the defendant arguably evinced strong conscious-
ness of guilt by refusing to admit police when they 
arrived to execute the search warrant. See Co»r~rron-
wealth v. Hzrnt, 50 Mass.App.Ct. 565, 570-571, 739 
N.E.2d 284 (2000). Finally, at the time of the 
search, the defendant had ten packets of cocaine-the 
same type of drugs found in the wastebasket-in his 
pocket. See Co~nmom+~ealth v. Pratt, 407 Mass. 
647, 652, 555 N.E.2d 559 (1990) (fact. that drugs 
found in possession of defendant were "same type" 
as drugs found in larger cache supports inference of 
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constructive possession of latter). 

FN 1. Some of the mail found in the apart-
ment was addressed to "Jose Figueroa," 
the name that appeared on identification 
papers can•ied by the defendant at the time 
of his arrest. 

x210 [2] While mere presence in an area where 
contraband is found is insufficient to show "the re-
quisite knowledge, power, or intention to exercise 
control over the [contraband], ... presence, supple-
mented by other incriminating evidence,• ̀ will serve 
to tip the scale in favor of sufficiency.' " Common-
tiveulth v. Albano, 373 Mass. 132, 134, 365 N.E.2d 
808 (1977), quoting from United States v. Bi~•rnley, 
529 F.2d 103, 108 (6th Cir.1976). See Commorr-
wealtla v. Pimentel, 73 Mass.App.Ct. 777, 780, 901 
N.E.2d 718 (2009), and cases cited. Here, the fore-
going factors amount to the requisite "other incrim-
inating evidence." The government's proof, there-
fore, was not deficient as to consh•uctive posses-
sion. Accordingly, the Commonwealth met its 
threshold burden of proof as to all charges of which 
the defendant was convicted. 

[3][4J 2. Reliability of infof•mant's tip. The de-
fendant contends that the search of the apartment 
was unlawful, and so his motion to suppress should 
have been allowed. Specifically, he asserts that the 
confidential informant, on WI10I11 police relied in 
establishing probable cause, did not meet minimwn 
constitutional standards for veracity FNZ~ as a res-
ult, all of the information provided by the informant 
should have been excluded fi•om the probable cause 
calculus. See Commonwealth v. Upton, 394 Mass. 
363, 369-377, 476 N.E.2d 548 (1985) (adopting 
Agzrilnr- Spinelli FN3 standard for purposes of art. 
14 of Massachusetts Declaration of Rights). Absent 
CI's infoi~rnation, the argument runs, the warrant ap-
plication should have failed. 

FN2. Under the now-familiar formulation, 
to establish an informant's reliability ad-
equate to support a finding of probable 
cause, the government must offer sufficient 
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evidence of both an informant's basis of 
knowledge and veracity. See Commo~a-
tivealth v. Robinson, 403 Mass. 163, 
164-165, 526 N.E.2d 778 (1988) 
(two-prong test of veracity and basis of 
knowledge necessary to establish probable 
cause under art. 14 of Massachusetts De-
claration of Rights). The defendant does 
not contest that the informant's firsthand 
observations, if believed, would establish 
his basis of knowledge. 

FN3. See Agzrilar v. Texas, 378 U.S. 108, 
84 S.Ct. 1509, 12 L.Ed.2d 723 (1964); 
Spinelli v. United States, 393 U.S. 410, 89 
S.Ct. 584, 21 L.Ed.2d 637 (1969). 

[5] The Commonwealth, for its part, concedes 
that the first-time informant relied on here ordinar-
ily would not meet the veracity requirements im-
posed by art. 14. See Commo~~vealth v. Zulzrnga, 43 
Mass.App.Ct. 629, 635, 686 N.E.2d 463 (1997). 
However, the Commonwealth argues that the two 
controlled purchases conducted by police render 
any such defect immaterial. Without question, a 
properly monitored conh•olled pw•chase of illegal 
drugs provides sufficient corroborating evidence to 
overcome any shortfalls in meeting the constitu-
tional reliability requirements imposed on confid-
ential informants. See Commom+~ealth v. Cruz, 
430 Mass. 838, 842 n. 2, 724 N.E.2d 683 (2000); 
Commonwealth v. Baldasarq 62 Mass.App.Ct. 925, 
926, 818 N.E.2d 189 (2004). The defendant ques-
tions whether the controlled purchases here were, in 
fact, properly monito►•ed. 

The ordinary procedure for carrying out a con-
trolled purchase includes, inter alia, police observa-
tion of an infoi~rnant throughout the transaction to 
ensure that the target of the investigation is the one 
from whom the drugs are obtained. Here, police 
saw the informant enter the multi-unit building in 
which the defendant's apartment was located but 
were not able to observe directly which aparhnent 
unit he entered. It is at least possible, therefore, that 
the informant obtained the drugs from another unit 

Page 6 

in the building. The defendant contends that this 
uncertainty prevents the government from relying 
on *211 the controlled purchase to buttress the in- 
formant's reliability. 

[6] In establishing probable cause, however, 
certainty is not required. Moreover, the standards 
employed for determining whether the government 
has met its constitutional burdens must be informed 
by the practical demands of police investigation. 
Thus, in Contnta~wealth v. N~arren, 418 Mass. 86,. 
90, 635 N.E.2d 240 (1994), the Supreme Judicial 
Cou►~t concluded that police were entitled to infer-
and amagistrate could rely on such inference in is-
suing a search warrant-that an informant who 
entered athree-unit apartment building had made a 
controlled purchase within, despite the. fact that po-
lice did not actually see the informant enter the tar-
get unit. 

The fact that the apartment building in Warr•en-
like the apa~rttnent building in the present case-
contained only a small number of units was a key 
factor in concluding that police were entitled to rely 
on the controlled purchase there in establishing 
probable cause to search. Unsurprisingly, probabil-
ity is the touchstone for determining whether prob-
able cause has been established in any particular 
case. See id. at 90-91, 635 N.E.2d 240, and cases 
cited. In view of the similarity between the factual 
settings in I~l~a~•ren and the present case, 'we con-
clude that the controlled purchases here adequately 
established the informant's veracity. 

Our conclusion in this regard is bolstered by 
the fact that the informant's tip in this case was cor-
roborated by at least some independent police in-
vestigation. See Commonli~enitl~ v. Lyons, 409 
Mass. 16, 19, 564 N.E.2d 390 (1990) 
("[i]ndependent police corroboration may make up 
for deficiencies in [a confidential informant's reli-
ability]"). As the warrant affidavit c•ecites, "[police 
officers] ... have received several complaints about 
heavy traffic going to and from the third floor of 53 
W. Park St., where some neighbors believed this to 
be consistent with drug activity." This type of evid-
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ence is frequently relied upon to shore up defects in 
an informant's. reliability. Compare Commomvealth 
v. Soto, 35 Mass.App.Ct. 340, 344, 619 N.E.2d 629 
(1993) (police observation of numerous short visits 
to target apartment by various unnamed persons re-
lied upon in establishing informant's reliability). 
While the corroborative evidence here might not, 
standing alone, establish CI's veracity, when com-
bined with the evidence of the controlled purchases, 
it is more than sufficient to meet the government's 
burden. The motion to suppress properly was denied. 

[7] 3. Fnihu•e to disclose identity of ii formant' 
Before trial, the defendant moved for disclosure of 
"the identity of the ... informant ... as well as other 
information regarding this informant' on the theory 
that such information amounted to exculpatory 
evidence subject to the mandatory discovery re-
quirements of Brady v. Mnfyland, 373 U.S. 83, 87, 
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Specifically, 
the defendant asserted. that he was entitled to any 
evidence concerning the circumstances attending 
the controlled purchases involving CI, at least to 
the extent that such evidence might have estab-
lished that someone other than the defendant (i.e., 
one of the defendant's family members) actually 
consummated these transactions with CI. 

[8] The defendant, however, misconstrues the 
reach of Brad}§ The holding in Brady did not create 
any "general constitutional right' to discovery in a 
criminal case." Weatherford v. Bznsey, 429 U.S. 
545, 559, 97 S.Ct. 837, 51 L.Ed.2d 30 (1977). See 
United States v. Scott, 555 F.2d 522, 528-(5th Cir.), 
cent. denied, *212434 U.S. 985, 98 S.Ct. 610, 54 
L.Ed.2d 478 (1977) (" Brady does not permit a de-
fense fishing expedition whenever it is conceivable 
that evidence beneficial to defendants may be dis-
covered ... [but instead] deals with prosecutorial 
misconduct in the form of withholding 
[exculpatory] information"). Rather, to be entitled 
to relief under !3~•udy, a defendant is required to 
make at least a threshold showing that exculpatory 
evidence was withheld. See United States v. N~n~-
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ar•ro, 737 F.2d 625, 631-632 (7th Cir.), cent. denied 
sub nom. Muge~•cia v. United States, 469 U.S. 1020, 
105 S.Ct. 438, 83 L.Ed.2d 364 (1984). Here the de-
fendant has failed to meet that burden. 

The defendant argues in his brief that "the in-
formant was a percipient witness to the incidents 
forming the basis of the [indictments]." In this he is 
mistaken, however. The government did not at-
tempt to establish the defendant's guilt by reference 
to any of the transactions involving CI. Rather, the 
government relied exclusively on the evidence 
found in the aparhnent at the time of the. defend-
ant's arrest. 

The defendant further argues that CI "had ex-~ 
culpatory information regarding the defendant's 
presence and activities in the apartment on prior oc- 
casions." However, it is wholly speculative on the 
defendant's part that CI, if called, would have testi-
fied that he or she had not purchased any cocaine 
from the defendant. Cf. Guzman v. Comrimonwealth, 
74 Mass.App.Ct. 466, 470-472, 907 N.E.2d 1140 
(2009). Further, even assuming that police records 
(or CI him or hersel fl would have disclosed-as the 
defendant now contends-that CI had dealt only with 
someone other than the defendant, that by no means 
would amount to exculpatory evidence for Brady 
purposes. The government's case, against .the de-
fendant did not exclude the possible involvement of 
coventurers. In these circumstances, we conclude 
that the defendant has failed to meet his threshold 
burden of proof under Brady. 

[9][10] Further, even if the defendant's claim in 
this regard had not been presented under• the rubric 
of a Brady violation,F"a but merely as a general 
request for disclosure of information regarding a~j 
confidential informant, it would still fail. In order, 
to be entitled to such evidence, a defendant must 
establish, at a minimum, that the info►•mation --
sought "is relevant and helpful ... or ... essential to a 
fair determination of a cause." Comntomvenith v. 
Lzrgo, 406 Mass. 565, 570, 548 N.E.2d 1263 (1990) 

quoting from Roviaro v. United States, 353 U.S. 
53, 60-61, 77 S.Ct. 623; 1 L.Ed.2d 639 (1957). In 
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determining whether disclosure is required in any 
particular case, a court must "balanc[e] the public 
interest in protecting the flow of information 
against the individual's right to prepare his de-
fense." Commomvealth v. Lz~go, 406 Mass. at 570, 
548 N.E.2d 1263. 

FN4. Along these lines, we note that the 
defendant - has abandoned any reference to 
Brady in his appellate brief and presents 
his claims on pure materiality grounds as 
discussed infra. 

Here, for the reasons already stated in our ana-
lysis of the defendant's Br•rrdy claim, the evidence 
concerning both CI's identity and the circumstances 
of the controlled purchases in which he or she parti-
cipated were unlikely to be helpful to the defense. 
Despite the defendant's claims to the contrary, the 
government's case in no way depended on proof 
that the defendant was involved in any particular 
transactions, including the controlled purchases; CI 
was patently not "a percipient witness to the incid-
ents forming the basis of the [indictments]" as the 
defendant alleged in his pretrial motion. Contrast 
CommonN~ealt/a v. Dins, 451 Mass. 463, 468-470, 
886 N.E.2d 713 (2008); *213Commonwealtl~ v. 
Choice, 47 Mass.App.Ct. 907, 909, 711 N.E.2d 9.38 
(1999) ("stronger reason to disclose the identity of 
[an informant] who, the authorities claim, has parti-
cipated in the crime"). Moreover, evidence that oth-
ers were selling cocaine from the apartment in 
which he was found would not have negated the in-
ference that the defendant was also involved in 
such  Balancing the minimal exculpatory 
value of the evidence sought by the defendant 
against the government's interest in preserving the 
anonymity of its informants, we conclude that the 
defendants motion for disclosure of evidence re-
garding CI was properly denied, however that de-
mand is characterized.F"s See Commo~~tivealth v. 
Dozrzanis, 384 Mass. 434, 441, 425 N.E.2d 326 
(1981) ("government's privilege not to disclose the 
identity of an informant has long been recognized 
in this Commonwealth"). 
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FNS. To. the extent that it is viewed by the 
defendant as a separate claim, we conclude 
on the same basis that the defendant's mo-
tion for disclosure of police surveillance 
positions was likewise properly denied. 
See Commonwealth v. Lugo, 406 Mass. at 
570, 548 N.E.2d 1263. 

[ 11 ] 4. Si~bstitz~tion of expe~•t witness. On the 
morning trial was set to commence, the Common-
wealth informed the court that it wished to make a 
substitution in its witness list; viz., the Common-
wealth wanted to call State Trooper Long in place 
of State Trooper Keating to testify as an expert wit-
ness on the customary business. practices of the il-
legal drug trade. The prosecutor explained that, due 
to the fact that the defendant's h•ial had been contin-
ued twice, Keating was no . longer available to testi-
fy. The defendant objected to the proposed switch 
on the ground that he had no time to prepare ad-
equately for cross-examination of Long. 

The trial judge then conducted a lengthy voir 
dire during which defense counsel was afforded 
ample opportunity to probe both the scope of 
Longs proposed testimony as well as his expert 
credentials. At the conclusion of the voir dire, the 
defendant renewed his objection, again arguing that 
he would necessarily be prejudiced by any last 
minute change in the witness list. The judge, 
however, decided to admit the contested testimony, 
the defendant's objection notwithstanding. 

[12][13] As the defendant concedes, atrial 
judge has broad discretion to admit expert evid-
ence. See Commom~~ealtl~ v. Grissett, 66 
Mass.App.Ct. 454, 457, 848 N.E.2d 441 (2006). 
However, that discretion is by no means unlimited. 
The purpose of pretrial discovery orders is to pre-
vent the admission of "surprise" evidence and the 
concomitant prejudice often associated with same. 
See, e.g., Commonwealth v. Fossa, 40 
Mass.App.Ct. 563, 567, 666 N.E.2d ]58 (1996). 
Where a previously undisclosed witness is 
proffered on the day of trial, the other side may 
well _have difficulty mounting meaningful cross-
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examination. See id. at 568, 666 N.E.2d 158. In this 
particular case, however, we detect little possibility 
of such prejudice, and conclude that the trial judge 
did not abuse his discretion in admitting Long's ex-
pert testimony. 

Supporting our conclusion that the evidence 
was properly admitted are the following factors: (1) 
the defendant concedes that he had been placed on 
notice that a State trooper would testify as an expert 
on the  practices of the illegal drug trade; (2) 
Longs testimony was likely not substantially differ-
ent from the testimony Keating would have offered; 
and (3) the testimony was not overwhelmingly 
powerful in relation to other evidence proffered by 
the government. In all respects, the x214 contested 
evidence was largely generic and typical of the kind 
of expert testimony frequently offered in cases in-
volving charges of illegal drug distribution. In these 
circumstances, we do not detect any prejudice that 
might entitle the defendant to relief.FN6 Compare 
Commonlvecrltla v. LaFaille, 430 Mass. 44, 53, 712 
N.E.2d 590 (1999); Con7montii~ealth v. Jzmtn, 62 
Mass.App.Ct. 120, 123-125, 815 N.E.2d 254 (2004) . 

FN6. Our decision today should not be 
read as an invitation to a cavalier disregard 
of discovery rules. Both sides in a ct•iminal 
proceeding must make every reasonable ef-
fort to comply with their responsibility to 
disclose the identities of all witnesses in 
advance-or run the risk of having evidence 
excluded. The Commonwealth, charged, as 
it is, with protecting a defendant's due pro-
cess rights, bears an especially strict bur-
den in this regard. See B~•ady >>. Maryland, 
373 U.S. at 87, 83 S.Ct. 1194. However, in 
this case, we are convinced that the gov-
ernment had a legitimate basis for the late 
substitution of witnesses and that the last 
minute change did not materially affect 
any aspect of the defendant's trial strategy 
or otherwise impair his ability to challenge 
the evidence against him. 

Judgments a~rmetl. 

Mass.App.Ct.,2009. 
Com. v. Figueroa 
74 Mass.App.Ct. 784, 911 N.E.2d 206 

END OF DOCUMENT 
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Defendant was convicted in the Superior Court 
Deparhnent, Essex County, of distributing heroin, 
and he appealed allowance of motion in limine 
which precluded defendant from questioning of-
ficer, who testified concerning sale of drugs by de-
fendant, on exact location of officer's surveillance 
location. The Appeals Court, Dreben, J., 23 
Mass.App.Ct. 494, 503 N.E.2d 974, vacated ruling 
on motion in limine and directed trial judge to hold 
in-camera evidentiary hearing to determine whether 
defendant should have been entitled to disclosure of 
surveillance location. On remand, the Superior 
Court Deparhnent, Essex County, Ernest S. Hayeck 

J., again ganted, prosecution's motion in limine, 
and defendant appealed. The Supreme Judicial 
Court, Greaney, J., held that defendant was entitled 
to disclosure of surveillance location. 

Reversed, set aside, and remanded for• new tri-
al. 

West Headnotes 

[1] Privileged Communications and Confidenti- 
ality 311H 0359 

311 H Privileged Communications and Confidenti-
ality 

311HVI Public Officers and Records 
311Hk359 k. Surveillance Positions and Loc-

ations. Most Cited Cases 
(Formerly 110k627.5(6)) 

Policy reasons comparable to those which fa-
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vor nondisclosure of informer support privilege to 
keep surveillance location secret. 

[2] Privileged Communications and Con~denti-
ality 311H X359 

311H Privileged Communications and Confidenti-
ality 

311HVI Public Officers and Records 
311Hk359 k. Surveillance Positions and Loc-

ations. Most Cited Cases 
(Formerly 110k627.5(6)) 

Defendant was entitled to disclosure of surveil-
lance location from which police officer allegedly 
observed defendant selling drugs, where disclosure 
would have provided material evidence needed by 
defendant for fair presentation of his case to jury; 
entire prosecution rested on police officer's credib-
ility, and his ability to observe what he said he had 
seen fi•om his hidden location; police officer's testi-
mony was not corroborated in any respect; and in-
camera hearing by trial court established several in-
consistencies as to location of police officer's vant-
age point and whether it permitted him to have 
clear view of what he claimed to have seen. 

*''1263 ~'S65 Elin H. Graydon, Asst. Dist. Ariy., for 
Com. 

Hugh Samson, Boston, for defendant, submitted a 
brief. 

Before LIACOS, C.J., and ABRAMS, NOLAN, 
O'CONNOR and GREANEY, JJ. 

X566 GREANEY, Justice. 
A jury in the Superior Court convicted the de-

fendant of distributing heroin. The only evidence 
concerning the defendant's alleged activities came 
from Sergeant Walter Soriano of the Lawrence po-
lice department who testified that, while at an un-
disclosed location, he had observed the defendant 
selling drugs in a parking lot. In the initial appeal, 
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the Appeals Court considered the correctness of a 
pretrial ruling by the judge that allowed the Com-
monwealth's motion in limine to prohibit the de-
fendant's counsel from questioning Soriano on the 
exact location from which he made his observa-
tions. See Commomvealth v. Lugo, 23 
Mass.App.Ct. 494, 503 N.E.2d 974 (1987). The Ap-
peals Court vacated the ruling on the motion in 
limine and directed the judge to hold an in camera 
evidentiary hearing to determine whether the de-
fendant should have been entitled to disclosure of 
the secret location. 

In accordance with the Appeals Court opinion, 
the judge held an in camera hearing at which Sori-
ano testified and was cross-examined by the de-
fendant's trial counsel. (The defendant had waived 
his right to be present.) After the hearing, the judge 
found that Soriano was close to the parking lot and 
had an unobstructed view, and, consequently, that 
the defendant had not been prejudiced by not know-
ing the exact spot from which Soriano made his ob- 
servations. The judge again granted the Common-
wealth's motion in limine. The defendantY*1264 
appealed the order• granting the motion, and we al-
lowed his application for direct appellate review. 
We conclude that the Commonwealth's motion 
should have been denied. Accordingly, we reverse 
and order a new trial. 

We first give an account of the trial and the 
hearing after remand. 

(a) The h•inL At trial, Soriano testified that 
about 11:30 A.M. on October 13, 1983, he was 
dropped off at the corner of Walnut and Park 
Streets in Lawrence. Other officers were left to be 
called in when needed. Soriano placed himself in a 
"fixed location" to specifically observe an adjacent 
parking lot. He stated that he had a clear, unob-
structed view of that parking lot. According to Sori-
ano, there were only two people*567 in the lot 
when he began his surveillance, Hispanic males 
working on an automobile parked in the middle of 
the lot at the Bromfield Street end. Later, at approx-
imately 11:45 A.M., a 1968 Volvo automobile, 
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which Soriano had observed earlier with the de-
fendant driving, drove into the parking lot and 
backed up to a fence along the Walnut Street end. 

Soriano testified that the defendant and another 
man, identified as David Carrion, got out of the 
automobile. The defendant walked to the rear, 
opened the hunk and took out a small plastic bag. 
He closed the trunk, went to the passenger-side rear 
tire, leaned down and placed the bag near that tire. 
Soriano stated that he observed "approximately 
four or five people at different times—but within a 
short period of time—come in, walk into the park-
ing lot ... [and] talk to either Mr. Lugo or Mr. Carri-
on, [who] would immediately approach the indi-
vidual." He testified that he saw the exchange of 
money. According to Soriano, "[t]he subject would 
give either Mr. Carrion or Mr. Lugo some money 
[and] [o]ne of them would go to the rear of the 
vehicle, lean down, take something out, go back to-
wards the individual, and hand [it] over." Soriano 
stated that he was able to observe that the object 
handed over .was blue. After each transaction, the 
defendant would go to the rear of the automobile, 
open the trunk and deposit the money. Soriano used 
a diagram of the area to depict the general area of 
the parking lot and nearby buildings and obstruc-
tions. 

After five such transactions, Soriano commu-
nicated by radio with other officers who immedi-
ately drove to the lot. One of the officers testified 
that he went to the rear of the defendant's vehicle 
(at the passenger-side rear tire), reached under-
neath, and came out with a plastic, bag which, upon 
subsequent chemical analysis, was found to contain 
heroin. The Volvo and its trunk were searched at 
some point and a wallet and money were seized 
from the trunk. 

The defendant and one Angel Fernandez testi-
fied for the defense. The defendant denied any 
knowledge or association with drugs and stated that 
he had come to the Park Street area to see Jose 
Valentine for whom he occasionally worked. ''568 
Valentine was not home but was expected back. 
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T'he defendant stated that in order to use his time 
constructively - while waiting for Valentine he re-
turned to his vehicle and began replacing the 
vehicle's antenna with another antenna he had 
bought earlier. Because Valentine had not arrived 
by the time the defendant had finished replacing the 
antenna, the defendant testified that he began to 
pass the time talking with Fernandez and his broth-
er about "mechanic" things. 

According to the defendant, the police arrived 
somewhere between 11 and 11:30 A.M., by which 
time the parking lot was filled with people. The de-
fendant stated that the sight of police sent almost 
everyone in the lot running in all directions. The 
defendant testified that one of the police officers 
detained him while the others searched the entire 
area. Among the officers was Soriano, whom the 
defendant knew. According to the defendant, eight 
months prior to the incident, while the defendant 
was driving his nephew to school, Soriano had 
stopped him, searched his vehicle, asserted that the 
defendant's brother was a drug dealer, and 
threatened to get the defendant too. 

Fernandez corroborated the defendant's testi-
mony as to the events in the parking lot. He testi-
fied that when the police. xx1265 came, the other 
people in the lot ran away, and that the police had 
conducted a general search of the area. Fernandez 
indicated that the police looked into garbage cans 
and other vehicles, suggesting, perhaps, that the of-
ficers conducting the search did not know exactly 
where to look. 

Based on the testimony, the defendants coun-
sel argued to the jury that the parking lot allegedly 
under surveillance was a "hangout"; that there was 
a crowd of people there on the morning of October 
13, 1987; that Soriano did not see any undisguised 
transfer of cash for packets as he had claimed; that 
the most Soriano had seen was suspicious activity 
obscured by people, h•ees, and buildings; and that 
based on suspicion only, Soriano, along with the 
other officers, had searched the area and detained 
the defendant, whom Soriano suspected of drug 
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activity because the defendant's brother was a 
known drug dealer. Defense counsel supported 
these *569 arguments with the points noted below, 
F"~ but the core of the defendant's claim—that 
Soriano could' not have seen all that he said he saw, 
and that inconsistent statements that had been 
brought out in the course of the trial could not be 
explained away—found defense counsel speculat-
ing as to where Soriano might have been, rather 
than arguing from certain knowledge. 

FN 1. Defense counsel argued (1) previous 
statements and testimony of Soriano that 
he saw the defendant place the plastic bag 
containing the packets by the left rear tire 
rather than the right; (2) that the rough dia-
gram of the scene drawn by Soriano de-
ceptively portrayed the buildings in the 
area as having equal and unobstructed 
views of the parking lot; (3) inconsisten-
cies in the testimony of the officers present 
at the search of the Volvo regarding what 
was found and where; (4) that there was no 
inventory made of items found in the 
Volvo or on the defendant; (5) that the po-
lice made a general unfocused search of 
the parking lot more suggestive of a 
"fishing expedition" than a precise re-
sponse to Soriano's observations; and (6) 
that the police did not arrest any alleged 
pw•chasers. 

(b) Ren7n~ad hearing. At the in camera hearing 
on remand, Soriano identified his location and 
again testified that from that location, he had a 
clear•, unobstructed view of the defendant distribut-
ing drugs. During cross-examination by the defend-
ant's counsel, however, inconsistencies surfaced in 
Soriano's testimony with respect to: (1) whether he 
had been let off at the corner of Walnut and Park 
Streets as he had previously claimed .or at the 
corner of Bromfield and Park Streets; (2) whether 
his alleged surveillance location was the first house 
off Walnut Street or the second; (3) whether a fence 
at the Walnut Street end of the parking lot obscured 
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his view because it was higher than the defendants 
car; (4) whether he was only a few feet from the in-
cident or was in fact as far away as fifty feet 
(Soriano conceded that the second house off Park 
Street on the Walnut Street side of the parking lot, 
one with no view of the defendant's car and one 
where the defendant argued at h•ial Soriano had to 
have been, if anywhere, would maybe have been 
forty to fifty feet fi•om the defendant's car); and (5) 
whether he had observed x570 the defendant place 
a bag under or near the left rear tire or the right rear 
tire. 

Notwithstanding these discrepancies, and the 
inconsistencies brought out at h•ial, the judge con-
cluded that "Sergeant Soriano had a clear and unob-
structed view at close range and ... was able to see 
those things that he said he saw." Based on this 
finding, the judge concluded that the defendant had 
not been prejudiced by not knowing the exact sur-
veillance location, and that the Commonwealth's in-
terest in preventing disclosure outweighed the de-
fendant's interest in knowing the location. 

[1] With this background in mind, we turn to 
the applicable law. As the Appeals Court opinion 
noted, counsel have accepted the existence of a so-
called "surveillance location privilege" and recog-
nize that it has been analogized to the well-
established informer's privilege. Commomvealth v. 
Lzrgo, 23 Mass.App.Ct. X194, 497, 503 N.E.2d 974 
(1987). Policy reasons comparable to those which 
favor the nondisclosure of an informer support the 
privilege to keep a surveillance location secret. Id. 
at 498, 503 N.E.2d 974. 

In Roviaro v. United States, 353 U.S. 53, 60, 
77 S.Ct. 623, 627, 1 L.Ed.2d 639 (1957), '~*1266 
the leading case in this area on the informer's priv-
ilege, the United States Supreme Court recognized 
that privileges of this type are limited by a funda-
mental requirement of fairness. In general, "[w]here 
... disclosure ... is relevant and helpful to the de-
fense of an accused, or is essential to a fair determ-
ination of a cause, the privilege must give way." Id. 
at 60-61, 77 S.Ct. at 628. The Court in Roviai•o dis-
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tinguished between the need for disclosure at a pre-
trial suppression hearing and at the trial proper 
(which was the situation presented in Roviaro ), 
and, as to the latter, observed that the privileged 
material " nnrst be disclosed whenever [it] Wray be 
relevant and helpful to the accused's defense" 
(emphasis supplied). Id at 61-62, 77 S.Ct. at 628. 
In the last analysis, the Court declined to formulate 
a fixed rule on the subject. Instead, it noted that 
"[t]he problem is one that calls for balancing the 
public interest in protecting the flow of information 
against the ndividuaPs right to prepare his defense., 
Whether a proper balance renders nondisclosure er-
roneous must depend on the particular circum-
stancesx571 of each case, taking into consideration 
the crime charged, the possible defenses, the pos-
sible significance of the [privileged] testimony, and 
other relevant factors." Id. at 62, 7'~ S.Ct. at 628. 

Cases which have conside~•ed the subject have 
maintained the distinction between a demand for 
disclosure at a pretrial hearing, where the issue is 
probable cause for arrest or a search, and a demand 
for disclosure at trial, where the issue is the defend-
ant's ultimate guilt or innocence. Compare A~IcCr~ny 
v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18 L.Ed.2d 
62 (1967); Scher v. United States, 305 U.S. 251, 59 
S.Ct. 174, 83 L.Ed. 151 (1938); United States v. 
Green, 670 F.2d 1148 (D.C.Cir.1981); Hicks v. 
United States, 431 A.2d 18 (D.C.App.1981); State 
v. Birr~nett, 42 N.J. 377, 201 A:2d 39 (1964) 
(disclosure not required within the context of a sup-
pression hearing), with Roviaro v. United States, 
supra; Commonwealth v. Johnson, 365 Mass. 534, 
313 N.E.2d 571 (1974); Commonwealth v. Crespo, 
3 Mass.App.Ct. 497, 334 N.E.2d 641 (1975), over-
ruled on a different point in Canmonwenith v. 
Niziolek, 380 Mass. 513, 518-519, 404 N.E.2d 643 
(1980); Comnaorr~~ealth v. E~anis, 1 Mass.App.Ct. 
499, 301 N.E.2d 589 (1973); Portomer~e v. United 
States, 221 F.2d 582 (5th Cir.1955); United States 
v. Confor~ti, 200 F.2d 365 (7th Cir.1952), cert. 
denied, 345 U.S. 925, 73 S.Ct. 782, 97 L.Ed. 1356 
(1953); Sorrentino v. United States, 163 F.2d 627 
(9th Cir.1947) (disclosure required within the trial 
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context). Indeed, we have noted that "[i]t is reveal-
ing of the courts' approach that nondisclosure is 
rather readily countenanced at pre-trial hearings, 
but not so at the trial itself." Commomvealth v. 
Johnson, supra, 365 Mass. at 545, 313 N.E.2d 571. 

The cases that have required disclosure at trial 
have all done so on a standard of materiality or 
something roughly akin thereto. ~ See Common-
tivealth v. Johnson, strp~•a ("helpful"); Comr~7on-
wealth v. Ennis, szrpra ("important," "material," 
"relevant," "helpful"); Portomene v. United States, 
szrpra ("material"); Sorrentino v. United States, 
supra ("material"); State v. Bzrrnett, sarpra 
("essential," "material"). See also J. Wigmore, 
Evidence § 2374, at 768 (McNaughten rev. 1985) 
("[D]isclosure will be compelled if the [privileged 
information] is ... material ... on the issue of guilt'). 
Further, "material" does not necessarily mean ulti-
mately conclusive. *572 "There is ... no reGuire-
ment that a defendant, denied access to evidence 
that might prove helpful in his defence, must make 
a specific showing of just what the evidence would 
have proved and how far he was prejudiced by the 
withholding." Commonwealth v. Johnson, supra, 
365 Mass. at 547, 313 N.E.2d 571. In the informer 
situation, where the informer is an active parti-
cipant in the alleged crime or the only nongove~m-
ment witness, disclosure usually has been ordered. 
Roviaro v. United States, szrpra; Conu~ronr~~ealth v. 
Ennis, szrp~~a; Portomene v. United States, supra; 
United States v. Confor~ti, sz~pr•a. Also involved is 
the corollary principle that "[a] fair and full cross-
examination to develop facts in issue or relevant to 
the issue is a matter of absolute right and is not a 
mere **1267 privilege to be exercised at the sound 
discretion of the presiding judge, and the denial of 
the right is prejudicial error." Commonwealth v. 
Johnson, sarpra, 365 Mass. at 543, 313 N.E.2d 571, 
quoting Gossman v. Roser7berg, 237 Mass. 122, 
l 24, 129 N.E. 424 (1921). 

In the Ennis case, for example, the crime 
charged was the sale of marihuana. A police officer 
testified that he bought the _drug from the defendant 
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at a prearranged sale having met the defendant after 
a conversation with an informer. On cross-
examination, the police officer acknowledged that 
the informer had also been present at the sale. The 
defendant denied that any sale had occui~•ed. On 
these facts, where the issue was whether the police 
officer was telling the truth or whether the defend-
ant was telling the truth, the testimony of the in-
former was deemed by the court to be "important to 
a fair determination of the case[,]" and the with-
holding of his identity was determined to be error. 
Com»lomvenith v. E~7nis, suprn, 1 Mass.App.Ct. at 
503, 301 N.E.2d 589. Ennis has been cited with ap-
proval by this court in Commonwealth v. Johnson, 
szrpra, 365 Mass. at 545, 313 N.E.2d 571, and in 
Commomi~enith v. Stii~enson, 368 Mass. 268, 276 n. 
8, 331 N.E.2d 893 (1975), and has been relied upon 
in a case involving an implied surveillance location 
privilege. Co~nmomveald~ v. Cres~o, supra, 3 
Mass.App.Ct. at 500, 334 N.E.2d 641. 

We come then to the application of the law to 
this case. In connection with remand, the Appeals 
Court framed two alternatives for the judge to con-
sider. "If the location is such x573 that Soriano was 
close to the parking lot and had an unobstructed 
view, the judge may conclude that the defendant 
was not prejudiced by not knowing the exact spot.... 
If, however, Soriano's view was obstructed, or was 
distant fi`om the transaction, principles of fairness 
will require that the defendant be able to put these 
facts to a jury." (Citations omitted.) FNz Commo~7-
wealth v. Largo, 23 Mass.App.Ct. 494, 500-501, 
503 N.E.2d 974 (1987). In connection with the 
second alternative, the Appeals Court pointed out 
(with citation to relevant authority) that "[i]n 
weighing the interests of both the defendant and the 
government, the judge is to consider that the stand-
ards of disclosure at ri•ial are more demanding than 
at a suppression hearing ... and that here Soriano's 
testimony is crucial to the government's case and 
not merely corroborative" (citations omitted). Id. at 
501, 503 N.E.2d 974. 

FN2. With respect to the first quoted al-
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ternative, the Appeals Court cited (supra, 
23 Mass.App.Ct. at 500, 503 N.E.2d 974) 
four cases which differ from this case. In 
two of those cases, the issue of disclosure 
was raised within the express context of a 
suppression hearing, rather than a trial. 
United States v. Jenkins, 530 F.Supp. 8; 9 
n.* (D.D.C.1981); United Stntes v. G~•een, 
sz~pra. In the remaining two, although the 
issue of disclosure was raised within the 
trial context, neither defendant had made a 
preliminary showing of need. In the first, 
defendant "offered no showing that there 
was any vantage point in the relevant area 
that could not permit a clear view of 
[defendant's] activities." Thompson v. 
United States, 472 A.2d 899, 901 
(D.C.App.1984). In the second, defendant 
"offered no reason why [any further know-
ledge of the surveillance location] might 
be important." United Sates v. Ha~~ley, 682 
F.2d 1018, 1021 (D.C.Cir.1982). The Ha~•-
ley defendant knew the house number of 
the surveillance location, its approximate 
height above. street level, and its distance 
from the incident allegedly observed. Id 
Moreover, the government provided the 
jury a videotape taken at the time of the 
surveillance which "indisputably showed] 
the view the officers in the surveillance 
post had, the distance, the angle, and the 
existence or nonexistence of obstacles in 
the line of sight." Id. The Appeals Court 
opinion mentions some of these distinc-
tions. Commontivenith v. Lugo, st~p~~a. 

The judge appears to have considered the al-
ternatives posed by the Appeals Court as mutually 
exclusive, 'and as requiring a finding of fact on his 
part of one or the other. In keeping with the first al-
ternative, the judge concluded that Soriano had giv-
en credible testimony as to his secret location X574 
and, as a result, that the defendant was not entitled 
to disclosure. 
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[2] The more proper inquiry, in our view, con-
cerns whether disclosure would have provided ma-
terial evidence needed by the defendant for a fair 
presentation of his case. to the jury. We conclude 
that it *X1268 would have provided such evidence. 
The entire prosecution case rested on Soriano's 
credibility, and his ability to observe what he said 
he had seen from his hidden location. Soriano's 
testimony was not corroborated in any respect. The 
defendant made a strong preliminary showing that 
he might have need of the privileged information. 
The in camera hearing on remand established sever-
al inconsistencies as to the location of Soriano's 
vantage point and, whether it permitted him to have 
a clear view of what he claimed to have seen. Ad-
ded to the inconsistencies that had been brought out 
at trial, the missing information was significant. 
The application of the privilege hampered cross-
examination of Soriano on the key factual issue be-
fore the jury. In the circumstances, "a fair determin-
ation of [the] cause," Roviai•o v. U~7ited States, 
sz~pra, 353 U.S. at 61, 77 S.Ct. at 628, required that 
the defendant's counsel be furnished with the exact 
place where Soriano claimed to be so that counsel 
would have been able to inquire on the subject in a 
concrete manner without being left to speculate 
about rough (and possibly misleading) diagrams 
and hypothetical locations. In the last analysis, it 
would be for the jury in this case to determine, in 
light of fully disclosed evidence, whether Soriano 
had a clear or an obstructed view or• no view at all. 
Finally, we see no basis in the Commonwealth's ar-
gument about the procedural aspects of this appeal 
to deny the defendant the review we have given him. 

The order allowing the Commonwealth's mo-
tion in limine is reversed. The judgment is reversed, 
and the verdict set aside. The case is remanded for 
a new trial. 

So ordered. 

Mass.,1990. 
Com. v. Lugo 
406 Mass. 565, 548 N.E.2d 1263 
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Background: Defendant was charged with traffick-
ing in cocaine. The Superior Court ordered Com-
monwealth to disclose to defendant relationship 
between informant and state or local police, as well 
as any inducements or promises made by Common-
wealth to informant. Commonwealth petitioned for 
relief. 

Holding: Following report from single justice of 
the Supreme Judicial Court, Suffolk County, Spina, 
J., the Supreme Judicial Cow-t, Marshall, C.J., held 
that defendant was entitled to disclosure of inform-~#
ation related to informant that was material to en-
trapment defense and potentially exculpatory. 

Affirmed. 
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It is the government that claims the privilege of 
not disclosing an informant's identity, which is con-
fined to its purpose, and which cannot in any event 
be asserted where it interferes with a fair defence. 

[11] Criminal Law 110 X1134.44 

110 Criminal Law 
110XXIV Review 

110XXIV(L) Scope of Review in General 
110XXIV(L)4 Scope of Inquiry 

110k1134.44 k. Discovery and Dis-
closure. Most Cited Cases 

(Formerly 110k1134(3)) 
It is for the jury, not an appellate court before 

trial, to decide whether to credit the Common-
wealth's evidence to rebut an asserted entrapment 
defense, for the purposes of a defendant's request 
for disclosure of a confidential informant's identity 
and related information. 

xx479 Paul B. Linn, Assistant District Attorney 
(Dean Mazzone, Assistant District Attorney, with 
him) for the Commonwealth. 

James J. Coviello, Revere, for the defendant. 

Present: MARSHALL, C.J., GREANEY, IRE-
LAND, SPINA, COWIN, & CORDY, JJ. 

MARSHALL, C.J. 
*702 This interlocutory matter is here on the 

Commonwealth's petition for relief pursuant to G.L. 
c. 211, § 3, reported by a single justice of this court. 
The Commonwealth .challenges an order of a judge 
in the Superior Court requiring it to disclose to the 
defendant information concerning the relationship, 
if any, between an individual, Jane Doe,F"~ and 
State or local police, as well as any promises, re-
wards, or inducements the Commonwealth may 
have provided to Doe. See Commomvealth v. Dot~z-
anis, 384 Mass. 434, 436 n. 5, 425 N.E.2d 326 
(1981) (Commonwealth may **480 seek discretion-
ary relief from single justice of this court as x703 to 
disclosure order•). The defendant has given notice of 
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his intent to pursue a defense of entrapment, claim-
ing that Doe induced him through "persistent and 
repetitive" requests to sell cocaine to an undercover 
State trooper, and that the information he seeks 
from the Commonwealth-whether Doe was acting 
as an agent of or at the direction of the government 
and whether the Commonwealth provided Doe with 
anything in exchange for her alleged assistance-is 
"critical" to establishing his entrapment defense. 
The refusal to provide the information, he argues, 
interferes with his Federal and State constitutional 
rights to present a full defense. 

FN 1. In an affidavit filed in support of his 
discovery motion, the defendant named the 
individual referred to as Jane Doe. On ap-
peal both parties refer to her. as Jane Doe, 
and have redacted those parts of the record 
identifying her. 

The ommonwealth's opposition rests largely 
on its asse►-ted privilege not to disclose the identity 
of a confidential informant. We conclude that, in 
the circumstances of this case, the Commonwealth's 
privilege may not shield information that is materi-
al to the defense of entrapment, as to which the de-
fendant has made an adequate pretrial showing. We 
conclude that the judge was correct and remand the 
case to the county court for entry of a judgment 
denying the petition for relief under G.L. c. 211, § 3 . 

1. Background. In December, 2004, a Suffolk 
County grand jury returned four indictments char-
ging the defendant with trafficking in cocaine, in 
violation of G.L. c. 94C, § 32E(b ), and one indict-
ment charging conspiracy to violate the drug laws, 
G.L. c. 94C, § 40. According to the Common-
wealth,FN2 the defendant engaged in a series of il-
legal drug transactions with Trooper Mary Wake-
ham, acting undercover. Trpoper Wakeham "called 
the defendant at home" to arrange for the initial 
purchase of one ounce of cocaine. She subsequently 
arranged to purchase cocaine from the defendant on 
four separate occasions between August and 
September, 2004, in amounts ranging from one 
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ounce (for which she paid $1,100) to four ounces 
(for which she paid $4,800). According to the Com-
monwealth, on two of those occasions, the defend-
ant himself conducted the exchange with Wake-
ham; on two other occasions, he sent a "runner," 
Richard Dobbyn, to complete the transactions. 

FN2. We summarize here the evidence the 
Commonwealth "expects to present at tri-
al," which is drawn fi•om police reports of 
the incidents in question. 

The Commonwealth asserts that it also expects 
to present X704 evidence that the defendant regu-
larly engaged in the sale of cocaine. For example, 
according to the Commonwealth, following one 
sale to Trooper Wakeham in August, 2004, the de-
fendant telephoned her to say that he had made a 
"mistake" by confusing two bags of cocaine and 
that the bag he sold to her, intended for someone 
else, was of a lower quality than he had meant to 
sell to Wakeham. The Commonwealth also points 
to anticipated evidence to the effect that, during an 
arranged transaction in September, 2004, the de-
fendant and Dobbyn met Wakeham in a garage 
where the defendant stated that he had to leave to 
meet his "supplier" in Winthrop; that, on returning, 
the defendant showed the trooper a large "chunk" 
of cocaine, which she estimated to be at least 200 
grams; and that the defendant had access to addi-
tional cocaine with which to reward Trooper Wake-
ham for the inconvenience she endured while the 
defendant went to his supplier. 

The defendant was arrested on the evening of 
October 4, 2004, after Trooper Wakeham picked 
him up in her automobile and completed a partial 
sale of two ounces of cocaine. According to the 
Commonwealth, on the same afternoon surveillance 
xX481 officers reported that they had seen the de-
fendant engaging in conduct consistent with the 
sale of small quantities of drugs outside a Revere bar. 

In January, 2006, the defendant filed notice o~ 
an entrapment defense, together with two discovery 
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motions, one of which sought to discover• "any and 
all government agents, unwitting intermediaries or 
not, and informants who provided assistance or in-
formation" that led to his arrest, as well as "all 
promises, considerations, rewards, benefits, or in-
ducements made ... to induce or encourage the co-
operation of any witness, agent, or informant or that 
individual's families or friends." According to the 
defendant, Doe, an acquaintance of his, had been 
"cultivating" him as a "potential seller" to the un-
dercover trooper for some time. The judge entered a 
conditional order requiring the defendant to provide 
an affidavit concerning his prior dealings with Doe, 
and obligating the Commonwealth, in response, to 
provide the requested discovery regarding Doe.F"' 

FN3. Specifically, the judge ordered the 
defendant to provide "an affidavit with ba-
sic information about when he began com-
munication with [Jane Doe] and over what 
period of time, and when she introduced 
the defendant to the undercover trooper. In 
response the Commonwealth is to provide 
information about any promises, rewards 
or inducements made to [Jane Doe] within 
6 months before she began speaking to the 
defendant and continuing to the present." 

Thereafter, the defendant filed his affidavit, in 
which he *705 claims that Doe had contacted him 
at home on more than one occasion, wanting to "do 
and to purchase drugs." He claims that, in the sum-
mer of 2004, Doe brought Trooper Wakeham to his 
house and introduced her to him as "Mary .the bar 
manager." Doe, he said, was "persistent and repetit-
ive" in her requests that the defendant sell drugs to 
Trooper Wakeham. After reviewing the affidavit, 
the judge concluded that, "in the circumstances of 
this case, the requested information, if it exists, 
may be considered exculpatory," and ordered the 
information produced~FN4 ~n accordance with 
Mass. R.Crim. P. 14(a)(1)(A)(iii), as appearing in 
442 Mass: 1518 (2004).FNs 

FN4. The judge ordered the Common-
wealth to provide information "within the 
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possession of the prosecution or of State or 
local police with whom the prosecution 
works concerning the relationship, if any, 
between [Jane 'Doe] and [Trooper Wake-
ham], or between [Doe] and any other 
member of the State police or member of a 
local police department who has particip-
ated in investigating this or related cases 
against [the defendant]." 

FNS. Rule 14(a)(1)(A)(iii) of the Mas-
sachusetts Rules of Criminal Procedure, as 
appearing in 442 Mass. 1518 (2004), 
provides in relevant part: "The prosecution 
shall disclose to the defense, and permit 
the defense to discover, inspect and copy, 
each of the following items and informa-
tion ... Any facts of an exculpatory nature." 

The Commonwealth moved for reconsidera-
tion. The judge allowed the motion only to the ex-
tent that she would conduct an inspection in camera 
of the Commonwealth's information in question. 
FN6 In response to the trial prosecutor's affidavit 
submitted for in camera review,FN~ the judge 
ordered the Commonwealth to disclose to the de-
fendant the contents of its submission. The Com-
monwealth's petition for relief under G.L. c. 211, ~ 
3, followed. 

FN6. Where disclosure of a confidential 
informant is at issue, "[t]he use of an in 
camera procedure has been recognized in 
the Commonwealth, by other courts, and 
by commentators." Comntomvenith v. 
Douzanis, 384 Mass.. -434, 441-442, 425 
N.E.2d 326 (1981). 

FN7. The judge impounded the affidavit, 
pending this appeal. 

[1][2][3] 2. Discussion. The government's priv-
ilege not to disclose the identity Xx482 of an in-
formant has long been recognized in this *706 
Commonwealth. See, e.g., Worthington v. Scribner, 
109 Mass. 487, 488 (]'872). 
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substantial, worthwhile purpose in assisting the po-
lice in obtaining evidence of criminal activity. The 
privilege, which is not absolute, should be respec-
ted as far as reasonably possible consistent with 
fairness to ~ defendant." Conlinomvealth v. Doirz-
dnis, 384 Mass. 434, 441, 425 N.E.2d 326 (1981). 
See Roviaro v. United Stntes, 353 U.S. 53, 59, 77 
S.Ct. 623, 1 L.Ed.2d 639 (1957) (purpose of priv-
ilege is to further and protect public interest in ef-
fective law enforcement by encouraging citizens to 
perform obligation of communicating knowledge of 
commission of crimes anonymously to law enforce-
ment officials); Commonwealth v. Brzezinski, 405 
Mass. 401, 408, 540 N.E.2d 1325 (1989) (same). 

[4] Competing with this privilege is the defend-
ant's entitlement to exculpatory or other informa-
tion that is material to his defense. See Roviaro v. 
U~~ited Stntes, sarpra at 60-61, 77 S.Ct. 623 (where 
"the disclosure of an informer's identity, or of the 
contents of his communication, is relevant and 
helpful to the defense of an accused, or is essential 
to a fair deteirnination of a cause, the privilege nrzrst 
give way" [emphasis added] ). The cases that have 
required disclosure "have all done so on a standard 
of materiality or something roughly akin thereto." 
Commonwealth v. Lzrgo, 406 Mass. 565, 571, 548 
N.E.2d 1263 (1990) FN8 As to materiality, we have 
said that the "proper inquiry" concerns "whether 
disclosure would have provided material evidence 
needed by the defendant for a fair presentation of 
his case to the jury." Id. at 571-572, 574, 548 
N.E.2d 1263.Fx9

FN8. Our cases have "maintained the dis-
tinction between a demand for disclosure 
at a pretrial hearing, where the issue is 
probable cause for arrest or a search, and a 
demand for disclosure at trial, where the 
issue is the defendant's ultimate guilt or in-
nocence." Co~nrnonwealth v. Lugo, 406 
Mass. 565, 571, 548 N.E.2d 1263 (1990). 
Nondisclosure of a source of information 
that bears on a preliminary question, such 
as the suppression of evidence, "is more 
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readily tolerated than the nondisclosure at 
trial of a source of evidence; where guilt or 
innocence is directly involved." Common-
wealth v. Snyder, 413 Mass. 521, 532,-597 
N.E.2d 1363 (1992). Although we are con-
cerned here with the rulings of a judge 
made before trial, they implicate the same 
concerns that will arise at trial, namely, 
whether the defendant has a valid defense 
to the charges, i.e., his guilt. or innocence. 
It is therefore appropriate to examine the 
defendant's claim under the standard of 
"materiality," as the Commonwealth ar- gues. 

FN9. In Commomvealth v. Lugo, supra at 
574, 548 N.E.2d 1263, the issue was 
whether disclosure of a so-called surveil-
lance location would have provided mater-
ial evidence needed by the defendant for a 
fair presentation of his case to the jury. 

*707 The Commonwealth argues that the de-
fendant did not make an adequate showing that the 
requested information would be sufficiently materi-
al to his defense to justify invading its privilege on 
two grounds: that the defendant's affidavit is 
"utterly lacking" in specificity, and that the evid-
ence will show that the defendant had a predisposi-
tion to commit the crimes for which he is charged. 
We disagree. For reasons we shall explain, the de-
fendant has raised a potentially viable entrapment 
defense and has made a sufficient showing that the 
information he seeks from the Commonwealth re-
garding Doe is material to that defense. 

[5][6] "There are two elements of the entrap-
ment defense: (1) that the defendant was induced 
by a government agent or one acting at his direction 
and (2) that the defendant lacked predisposition to 
engage in the criminal conduct of which he is ac-
cused." x*483Commontivealth v. Penta, 32 
Mass.App.Ct. 36, 47, 586 N.E.2d 996 (1992). The 
defendant has the initial burden "of producing some 
evidence of inducement by the government." Id. 
The burden then shifts to the Commonwealth "to 
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prove beyond a reasonable doubt that (1) there was 
no government inducement or' (2) the defendant 
was predisposed to commit the crime." Id. See 
Co»rmonwealth v. Monteagtrdo, 427 Mass. 484, 
487, 693 N.E.2d 1381 (1998) (defendant's testi-
mony, if believed, that trooper induced commission 
of crime raised issue of entrapment and Common-
wealth then had burden to prove defendant's predis-
position to commit crime). 

[7][8] Our leading case on entrapment explains 
that the defense "is appropriately raised ... by the 
introduction of some evidence of inducement by a 
government agent or one acting at his direction." 
Commonwealth v. Miller, 36'1 Mass. 644, 651-652, 
282 N.E.2d 394 (1972). That case concerned 
whether a jury instruction on entrapment was war-
ranted. See Cornmomti~ealth v. Tracey, 416 Mass. 
528, 624 N.E.2d 84 (1993). Here the issue has aris-
en before the trial, but the showing of inducement 
the defendant is obliged to make is the same. See 
Commonwealth v. Shuman, 391 Mass. 345, 352, 
462 N.E.2d 80 (1984) (describing entrapment evid-
ence proffered. by defendant by preri•ial motion to 
dismiss). The question, therefore, is whether the de-
fense of entrapment here has been "appropriately 
raised." Commomvealth v. ~lliller, supra at 651, 282 
N.E.2d 394. "The threshold for a defendant to raise 
the entrapment issue is low...." x708 Common-
wealth v. Tracey, szrpr~a at 536, 624 N.E.2d 84. 
"The inquiry is whether there is any evidence suffi-
cient to raise the defense, even if the evidence is 
unsubstantial and even if the evidence comes solely 
from the defendant's testimony." Id., quoting 
United States v. Garcin, 546 F.2d 613, 615 (5th 
Cir.), cert. denied, 430 U.S. 958, 97 S.Ct. 1608, 51 
L.Ed.2d 810 (1977). Cf. Common~~ealth v. Doyle, 
67 Mass.App:Ct. 846, 851, 858 N.E.2d 1098 (2006) 
(threshold for showing evidence of inducement suf-
ficient to entitle defendant to entrapment instruction 
is "low threshold"). 

[9] We conclude that the defendant has met the 
threshold of proffering "some" evidence of induce-
ment by a govenunent agent, even if 
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"unsubstantial." Commonwealth v. Miller, supra. In 
Miller, this court explained that "[m]ere evidence 
of solicitation is not enough to show inducement, 
but little more than solicitation is required to raise 
the issue." Id. at 652, 282 N.E.2d 394. The types of 
conduct that possess the indicia of inducement in-
clude "aggressive persuasion, coercive encourage-
ment, lengthy negotiations, pleading or arguing 
with the defendant, repeated w• persistent solicita-
tion, persuasion, importuning, and playing on sym-
pathy or other emotion" (emphasis added). Com-
monwealth v. Tracey, supra, and cases cited. In his 
motion for discovery, the defendant claims that Doe 
"had been cultivating the defendant as a potential 
seller to undercover trooper for some time," and in 
his supporting affidavit, he stated that she "was per-
sistent and repetitive in her requests to sell ... drugs 
to the undercover State Trooper even after the in-
h•oduction." It would have been preferable had the 
defendant's affidavit provided more details of Doe's 
importuning that he sell cocaine to the undercover 
trooper, such as the number of occasions, and dates, 
on which he interacted with Doe concerning Troop-
er Wakeham, and his response to her cajoling. But 
the defendant's assertions that Doe "cultivated" 
him, and that she was not only "repetitive" but was 
"persistent" in her efforts to get the defendant to 
sell cocaine to Trooper Wakeham, is sufficient 
x*484 in light of the "low" threshold to establish a 
potentially viable entrapment defense. 

[]0] We therefore turn to consider whether the 
defendant's requested discovery is material to that 
defense. See Cornnaonwealth v. Lugo, supra at 571, 
548 N.E.2d 1263. The defendant asserts that *709 
Doe was acting as an agent for, or at least at the dir-
ection of, the police FN~o The assertion, if true, has 
a direct relationship to his entrapment defense be-
cause entrapment focuses on "evidence of induce-
ment by a government agent or one acting at his 
direction " (emphasis in original). Cornmomvenith 
v. Tracey, szrp~•a at 537 n. 10, 624 N.E.2d 84. The 
information, if it exists, is essential to establish his 
claim that the government induced him to commit 
the crimes. See Commomvealth v. Colas, 33 
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Mass.App.Ct. 304, 305, 598 N.E.2d 1143 (1992) 
(necessary for entrapment defense to establish in-
ducer is government agent). The Commonwealth 
seeks to have the benefit of the informant's priv-
ilege while refusing to disclose whether Doe was in 
fact acting as a government agent. It may not do so. 
Failure to disclose information about the relation-
ship, if any, between Doe and law enforcement or 
information as to any promises or inducements 
made to Doe by the government would defeat the 
defendant's ability to establish his defense of en-
trapment.F"." As this court recognized some dec-
ades ago: "It is the government that claims the 
`privilege,' see Sclaer v. United States, 305 U.S. 
251, 254, 59 S.Ct. 174, 83 L.Ed. 151 (1938), which 
is confined to its purpose, and cannot in any event 
be asserted where it interferes with a fair defence." 
Commonwealth v. Johnson, 365 Mass. 534, 544, 
313 N.E.2d 571 (1974).Fx~2 

FN 10. The facts of this case are analogous 
to those in Commo'nN~ealth v. Choice, 47 
Mass.App.Ct. 907, 711 N.E.2d 938 (1999), 
where undercover police officers asked an 
individual where they could buy drugs, and 
the individual led them to the defendant, 
who sold drugs to the officers and was ar-
rested. The defendant sought to discover 
the name of the "informant' to substantiate 
a defense challenging the credibility of the 
officers. In concluding that disclosure of 
the identity was required, the Appeals 
Court stated: "It was sufficient in this case 
that the Hispanic gentleman, whom the po-
lice did not regard as a confidential in-
formant, was placed by the prosecution in 
a central role in this case. As such, he was 
also central to the defense." Id. at 909, 711 
N.E.2d 938. Similarly here, information 
about whether Doe was acting as a govei~n-
ment agent, or whether she received in-
ducements-inducements that may have in-
fluenced her actions-has direct bearing on 
the defense. 
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FN11. The Commonwealth argues that this 
case is controlled by Commonwealth v. 
Yozrngtivorth, 55 Mass.App.Ct. 30, 33, 769 
N.E.2d 299 (2002), cert. denied, 538 U.S. 
1064, 123 S.Ct. 2232, 155 L.Ed.2d 1119 
(2003), where the Appeals Court con-
cluded that disclosure of the informant's 
identity was not required. That case does 
not concern an entrapment defense. 

FN12. Relying on Commonwealth v. 
Ramos, 402 Mass. 209, 215-216 n. 5, 521 
N.E.2d 1002 (1988), the Commonwealth 
argues that the defendant has not shown 
that the discovery information is material 
to his defense because his supporting affi-
davit lacks the necessary specificity. The 
Ramos case, however, concerned a denial 
of a motion for a hearing to challenge the 
veracity of statements made in an affidavit 
in support of a search warrant. This court 
concluded that the defendant's "mere deni-
al" of the facts in the affidavit was not a 
"sufficiently rigorous" preliminary show-
ing to require a hearing on the motion un-
der Franks v. Delaware, 438 U.S. 154, 98 
S.Ct. 2674, 57 L.Ed.2d 667 (1978). Com-
monwealth v. Ramos, sarpra, quoting 
People v. Ltrcente, 116 I11.2d 133, 152, 107 
II1.Dec. 214, 506 N.E.2d 1269 (1987). The 
defendant here was required to satisfy the 
materiality standard described above. 

*710 The Commonwealth contends that a de-
fense of entrapment is not viable in this case be-
cause it expects to prove at n•ial that Doe did not 
bring about the defendant's**485 propensity to sell 
drugs. It points to anticipated evidence that the de-
fendant was willing to make four separate  of 
cocaine to Trooper Wakeham, was able to provide 
over $1,000 worth of cocaine within sixteen days of 
the first meeting with her, admitted to having a sup-
plier and other customers, obtained a quantity of 
cocaine far• larger than the amount ordered by 
Trooper Wakeham; and was seen making what ap-
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peared to be casual  of drugs to others. See, 
e.g., Commonwealth v. Monteagudo, s2rpra at 488, 
693 N.E.2d 1381 (evidence of supplier of cocaine, 
additional customers, and access to large quantities 
of cocaine sufficient for jury to fmd beyond reason-
able doubt that defendant was predisposed to com-
mit crimes at time of alleged inducement). 

[11] Whatever the strength of the evidence at 
trial, it is for the jury, not an appellate court before 
trial, to decide whether to credit the Common-
wealth's evidence. See Commontivealth v. Miller, 
supra at 658-659 n. 3, 282 N.E.2d 394 ("We agree 
with the great weight of authority that, for compel-
ling reasons, including constitutional considera-
tions, the entrapment issue should be heard and de-
cided by the jury"). At this stage of the proceed-
ings, our concern is only with whether the defend-
ant has satisfied his burden of producing "some" 
evidence of inducement. Id. at 651, 282 N.E.2d 
394. See Commomvealth v. O'Malley, 14 
Mass.App.Ct. 314, 325, 439 N.E.2d 832 (1982) ("In 
the usual case, therefore, it is far more prudent for 
the judge. to follow the traditional, and constitution-
ally sounder, course of waiting until all the evid-
ence has been introduced at trial before ruling on its 
sufficiency to raise a proffered defense"). 

The public policy rationale supporting the 
Commonwealth's informant's privilege is generally 
stated as protecting the *711 identity of an inform-
ant.Fx~3 See, e.g., Cornmonwenith v. Brzezinski, 
405 Mass. 401, 408, 540 N.E.2d 1325 (1989), quot-
ing Commonwealth v. Dozrzanis, 384 Mass. 434, 
441, 425 N.E.2d 326 (1981) (government's priv-
ilege serves purpose of assisting police in obtaining 
evidence of criminal activity). We reject the de-
fendant's argument that, where the identity of a per-
son suspected of being an informant or agent is 
known to the defendant, the privilege does not ap-
ply. While protecting the identity' of informants 
plainly advances the important public policy in-
terest of encouraging people to inform the police 
about criminal activity without fear of reprisal for 
doing so, see Roviaro v. Ui7ited Stites, 353 U.S. 53, 
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59, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957), citing END OF DOCUMENT 
Scher v. Zlnited States, 305 U.S. 251, 254, 59 S.Ct. 
174, 83 L.Ed. 151 (1938), the inverse is equally 
true. Revealing to a defendant that a particular indi-
vidual known to him is in fact acting as an inform-
ant for the police will tend to discourage people 
from cooperating with the police. Certainly such in-
formation may place at risk the safety of the indi-
vidual, once she is revealed as an informant. Cf. 
Commomvealth v. Johnson, sz~pra (protection of in-
former is factor to consider in disclosing identity). 
The Commonwealth is, of course, free to use as in-
formants persons known to any defendant, as it has 
always done. It may not, however, withhold inform-
ation concerning any informantXX486 where, as 
here, the information is material to the defense and 
potentially exculpatory. Rovia~•o v United States, 
szrpra at 60, 77 S.Ct. 623. 

FN13. The cases relied on by the Com-
monwealth to support its claim of privilege 
concern protection of an informant's iden-
tity. See Conarno~7wealth v. Brzezinski, 405 
Mass. 401, 408, 540 N.E.2d 1325 (1989); 
Commonwealth v. Youngworth, 55 
Mass.App.Ct. 30, 32, 769 N.E.2d 299 
(2002). Cf. Commorrn~ealth v. McMillen•, 29 
Mass.App.Ct. 392, 406, 560 N.E.2d 732 
(1990), quoting Commomvealth v. Curcio, 
26 Mass.App.Ct. 738, 747, 532 N.E.2d 699 
(1989) ("With the informer's identity 
known, the Commonwealth could not 
claim the `informer's privilege' of barring 
[her] testimony ..."). 

3. Concla~sion. The case is remanded to the 
county court for entry of judgment denying the 
Commonwealth's petition for relief under G.L. c. 
211, § 3. 

So ordered. 

Mass.,2007. 
Com. v. Madigan 
449 Mass. 702, 871 N.E.2d 478 
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v. 
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Background: Defendant was convicted, after a jury 
trial in the Superior Court Deparhnent, Bristol 
County, Robert J. Kane, J., of trafficking in cocaine 
in an amount of 14 grams or more but less than 28 
grams, and trafficking within 1,000 feet of a school, 
and thereafter, on defendant's motion for new trial, 
the Superior Court Department, Robert J. Kane, J., 
2008 WL 7085631, ordered the Commonwealth to 
provide defendant with information regarding con-
trolled buy, but later denied aFranks- Amru! hear-
ing regarding the motion. Defendant appealed. 

Holdings: The Appeals Court, Dreben, J., held that: 
(1) Confrontation Clause error in admitting certific-
ates of drug analysis, to show that the substance in-
volved was cocaine, was harmless beyond a reason-
able doubt; 
(2) Confrontation Clause error in admitting certific-
ates of drug analysis, to show the amount of co-
caine involved, was harmless beyond a reasonable 
doubt; and 
(3) an Amral in camera hearing to determine wheth-
er defendant was entitled to a Franks hearing on his 
allegations, in postconviction motion for new trial, 
that the search warrant affidavit, which had alleged 
a controlled drug buy involving a confidential in- 
fo~mant, contained a false statement that was in-
cluded knowingly and intentionally or with reckless 
disregard for the truth, was not required. 

Affirmed. 

West Headnotes 

Page 1 

[1] Criminal Law 110 ~~662.40 

110 Criminal Law 
110XX Trial 

110XX(C) Reception of Evidence 
110k662 Right of Accused to Confront 

Witnesses 
IlOk662.40 k. Use of documentary 

evidence. Most Cited Cases 
Certificates of drug analysis of the substances 

involved in the cocaine trafficking prosecution 
were within the core class of testimonial statements 
that trigger Confrontation Clause protections. 
U.S.C.A. Const.Amend. 6. 

[2] Criminal Law 110 X1168(2) 

110 Criminal Law 
110XXIV Review 

] l OXXIV(Q) Harmless and Reversible Error 
110k1168 Rulings as to Evidence in Gen-

eral 
110k1168(2) k. Reception of evidence. 

Most Cited Cases 
In cases tried after the decision of the Mas-

sachusetts Supreme Judicial Court in Common-
wealth v. Verde, and before the decision of the 
United States Supreme Court in Melendez—Diaz v. 
Massachusetts, the standard of review with respect 
to Confrontation Clause error is whether the admis-
sion of the certificates of drug analysis at trial was 
hai7nless beyond a reasonable doubt. U.S.C.A. 
Const.Amend. 6. 

(3] Criminal Law 110 X1168(2) 

110 Criminal Law 
I IOXXIV Review 

110XXIV(Q) Harmless and Reversible Error 
110k1168 Rulings as to Evidence in Gen-

eral 
110k1168(2) k. Reception of evidence. 

Most Cited Cases 
The "harmless beyond a reasonable doubt" 
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standard of review with respect to Confrontation 
Clause error in admitting certificates of drug ana-
lysis is strict, and the question is whether the appel-
late court. can be satisfied, beyond a reasonable 
doubt, that the erroneously admitted certificates of 
analysis had little or no effect on the verdicts; it is 
not enough for the Commonwealth to demonstrate 
that its other, properly admitted evidence was suffi-
cient to convict the defendant, and instead, to estab-
lish harmlessness beyond a reasonable doubt, the 
Commonwealth must show that other properly ad-
mitted evidence of guilt is overwhelming. U.S.C.A. 
Const.Amend. 6. 

[4] Criminal Law 110 01168(2) 

110 Criminal Law 
110XXN Review 

1 l OXXIV(Q) Harmless and Reversible Error 
110k1168 Rulings as to Evidence in Gen-

eral 
110k1168(2) k. Reception of evidence. 

Most Cited Cases 
Factors that may be considered in determining 

whether Confrontation Clause error in admitting 
certificates of drug analysis was harmless beyond a 
reasonable doubt include the importance of the 
evidence in the prosecution's case, the relationship 
between the evidence and the premise of the de-
fense, who introduced the issue at trial, the fre-
quency of the reference, whether the en•oneously 
admitted evidence was merely. cumulative of prop-
erly admitted evidence, and the weight or quantum 
of evidence of guilt. U.S.C.A. Const.Amend. 6. 

[5) Controlled Substances 96H C~74 

96H Controlled Substances 
96HIII Prosecutions 

96Hk70 Weight and Sufficiency of Evidence 
96Hk74 k. Substance and quantity in gen-

eral. Most Cited Cases 
Proof that a substance is a particular drug may 

be made by circumstantial evidence. 

~6~ Criminal Law 110 G~662.40 
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110 Criminal Law 
110XX Trial 

110XX(C) Reception of Evidence 
110k662 Right of Accused to Confront 

Witnesses 
110k662.~40 k. Use of documentary 

evidence. Most Cited Cases 

Criminal Law 110 01168(2) 

110 Criminal Law 
110XXIV Review 

110XXIV(Q) Harmless and Reversible Error 
110k1168 Rulings as to Evidence in Gen-

eral 
110k1168(2) k. Reception of evidence. 

Most Cited Cases 
Confrontation Clause error in admitting certi-

ficates of drug analysis, to show that the substance 
involved was cocaine, was harmless beyond a reas-
onable doubt, in p~•osecution for trafficking in co-
caine in an amount of 14 grams or more but less 
than 28 grams; defendant admitted to police that he 
was a substantial user of cocaine and that he was 
using cocaine at the time of their initial entry into 
his apartment, defendant told officers he had for-
gotten "about that cocaine" in the apartment, of-
ficers found in the apartment a large sum of money, 
a scale, plastic bags, and a spoon with powder 
residue, and defendant fled when officers entered 
the aparhnent. U.S.C.A. Const.Amend. 6. 

[7] Criminal Law 110 01168(2) 

110 Criminal Law 
110XXIV Review 

110XXIV(Q) Harmless and Reversible Error 
110k1168 Rulings as to Evidence in Gen-

eral 
1]Ok1168(2) k. Reception of evidence. 

Most Cited Cases' 
Confrontation Clause en•or in admitting certi-

ficates of drug analysis to show amount of cocaine 
involved was harmless in prosecution for traffick-
ing in more than 14 grams of cocaine; when of-
ficers asked defendant what he was doing with two 
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and one-half ounces of cocaine, defendant stated 
that because he smoked all the time, three ounces 
was "no big deal" and pointed out that only half an 
ounce was found in his aparhnent, bags of cocaine 
found by police in defendant's apartment were ad-
mitted in evidence and sent to the jury, and other 
evidence of drug distribution included large amount 
of cash and digital scale found in the apartment. 
U.S.C.A. Const.Amend. 6. 

[8] Searches and Seizures 349 0199 

349 Searches and Seizures 
349VI Judicial Review or Determination 

349k199 k. Hearing; in camera inspection. 
Most Cited Cases 

Where the defendant makes a substantial pre-
liminary showing that a false statement knowingly 
and intentionally, or with reckless disregard for the 
huth, was included by the affiant in the search war-
rant affidavit, and if the allegedly false statement is 
necessary to the finding of probable cause, the 
Fourth Amendment requires that a hearing be held 
at the defendant's request. U.S.C.A. Const.Amend. 4. 

[9] Criminal Law 110 X1655(1) 

ll0 Criminal Law 
110XXX Post-Conviction Relief 

110XXX(C) Proceedings 
110XXX(C)3 Hearing and Determination 

11Ok1651 Necessity for Hearing 
110k1655 Particular Issues 

110k1655(1) k. In general. Most 
Cited Cases 

An Amral in camera hearing. to determine 
whether defendant was entitled to a Franks hearing 
on his allegations, in postconviction motion for new 
trial; that the search warrant affidavit, which had al-
leged a conh•olleddrug buy involving a confidential 
informant, contained a false statement that vas in-
cluded knowingly and intentionally or with reckless 
disregard for the truth, was not required; prosecu-
tion provided motion judge with information that 
satisfied him that there were no misrepresentations, , 
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there was no it on of~intentional mi present-
ation, and judge concluded that presence of mis-
statements or omissions in record-keeping on the 
buy monies and the drugs involved in the controlled 
buys added up to mere negligence. U.S.C.A. 
Const.Amend. 4. 

xK994 Joseph M. Kenneally for the defendant. 

Steven E. Gagne, Assistant District Attorney, for 
the Commonwealth. 

Present: DUFFLY, DREBEN, & ICAFKER, JJ. 

DREBEN, J. 
%728 Charged with trafficking in cocaine in an 

amount exceeding twenty-eight grams and traffick-
ing within 1,000 feet of a school, -the defendant, 
Justin DeMatos, was convicted of the lesser in-
cluded offense of trafficking in cocaine in an 
amount of fourteen grams or more but less than 
twenty-eight grams, G.L. c. 94C, § 32E(b )(1), and 
was also convicted of the school zone violation. In 
his direct appeal, the defendant claims that he was 
deprived of his constitutional right of confrontation 
by the admission, over his objection, of certificates 
of drug analysis of the substances involved. His 
case was tried after the decision in Commonwealth 
v. Verde, 444 Mass. 279, 827 N.E.2d 701 (2005), 
and before the decision in Melendez Diaz v. Mas- 
sacha~setts, — U.S. 129 S.Ct. 2527, 174 
L.Ed.2d 314 (2009). 

Postconviction, he claimed his counsel was in-
effective in not seeking aFranks- A~nral FN' hear-
ing, and he sought such a *x995 hearing in support 
of his motion for a new trial. The motion was 
denied. That denial was consolidated with his direct 
appeal. We affirm his convictions and the denial of 
his motion for a new trial. 

FN1. Franks v. Delaware, 438 U.S. 154, 
98 S.Ct. 2674, 57 L.Ed.2d 667 (1978). 
Com~r7om>>ealth v. Am~•nl, 407 Mass. 511, 
554 N.E.2d 1189 (1990). 
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1. Evidence at trial. Viewed in the light most 
favorable to the Commonwealth, see Conrmon-
wealth v. Lntimore, 378 Mass. 671, 677-678, 393 
N.~.2d 370 (1979), the evidence at trial was as fol-
lows: On March 26, 2003, armed with a search war-
rant~FNZ Fall River police officers announced their 
presence and, after receiving no response, forced 
their way into the defendant's first-floor apartment 
at 162 McCloskey Street. Inside were three men 
and a pit bull terrier. Upon seeing the police, the 
defendant fled, carrying a pink box; some of its 
contents fell along the path of his flight. Among 
items subsequently retrieved were several vials of 
steroids, hypodermic needles, and a key. Police 
later used the key to open a safe in the defendant's 
apartment. 

FN2. The police obtained two search war-
rants, one for the defendant's apartment 
and one for his business. The two affi-
davits in support of the applications were 
almost identical except for the address. 
Nothing of significance was found at the 
business address. One of two controlled 
buys referenced in the warrant affidavits 
took place near the defendant's place of 
business. 

When the defendant was apprehended shortly 
after the chase, the pink box was next to him and 
contained $8,000 wrapped in a rubber band. Two 
golf-ball-sized plastic bags containing white x729 
powder believed to be cocaine were near the box. 
The police handcuffed the defendant and brought 
him to his apartment where he waived his Miranda 
rights.FN' When questioned, he told police that he 
did not have any money or contraband other than 
what was in the pink box. Police, however, found in 
his apartment an additional bag of white powder, 
$2,679, a spoon with a powder residue, baggies, 
and three rolled-up dollar bills.~''~ Near the rear 
entrance through which the defendant had fled, po-
lice retrieved a small digital scale. The money, the 
three bags of white powder, the rolled-up dollar 
bills, the scale, the baggies, and the spoon with the 
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residue were among the exhibits at trial and were 
sent to the jury, F"s 

FN3. See Mi~~anda v. Ar•izoncr, 384 U.S. 
436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 

FN4. There was testimony that rolled-up 
dollar bills are used to snort cocaine. 

FNS. The jury were not informed ~of other 
items found, e.g., other narcotic pills and 
brass knuckles. 

After having been shown the bag of white 
powder found in the apartment, the defendant said, 
"Oh I forgot about that cocaine. Besides, that's just 
personal use." When asked what he was doing with 
two and one-half ounces of cocaine FN6 he told 
the officer that he smokes cocaine all the time, and 
that three ounces were "no big deal to him." Ac-
cording to the officer, the defendant pointed out 
that the police only found one-half of an ounce in 
his house and also stated that he was smoking co-
caine when the police initially knocked on the door. 
The police officer in charge of the investigation 
(Paul Gauvin) indicated on cross-examination that 
he believed the defendant "was a little high" when 
apprehended. 

FAI6. The record does not explain how the 
officer knew the weight of the cocaine at 
the time the defendant was questioned._ We 
note the police had found a scale. 

**996 Certificates of drug analysis were admit-
ted in evidence showing that each of the three bags 
as well as the residue on the spoon were cocaine. 
According to the certificates, one of the two bags 
found with the defendant after his chase contained 
27.79 grams of cocaine, the other bag contained 
27.91 grams, and the bag found in the aparhnent 
contained 14.86 grams of cocaine (a total of 70.76 
grams). 

After a voir dire, a police officer with extensive 
experience in narcotics investigations testified that 
fourteen grams is one-half X730 of one ounce and 
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that twenty-eight grams is one ounce, that one 
ounce of cocaine would sell for between eight and 
twelve hundred dollars, and that one-half of one 
ounce would sell for between four to six hundred 
dollars. When asked whether the possession by a 
person of sixty-eight to seventy grams of cocaine 
was consistent with personal use or with distribu-
tion, his answer was distribution, and when asked 
whether that amount of cocaine and $10,000 in cash 
was consistent with personal use or with distribu-
tion, he stated it would be consistent with distribu-
tion. 

[1][2][3] 2. Melendez—Diaz issue. The United 
States Supreme Court's decision in Melendez—Diaz 
requires us to hold that the admission of the drug 
certificates was constitutional error. The certificates 
were within the "core class of testimonial state-
ments" that trigger confrontation clause protections. 
Melendez—Diaz, supra at 2532, quoting from G•cnv-
~ord v. Washington, 541 U.S. 36, 51, 124 S.Ct. 
1354, 158 L.Ed.2d 177 (2004). Here, the defendant 
objected to their admission, and, in any event, in 
cases tried after the decision in Commomi~ealth v. 
Verde, 444 Mass. 279, 827 N.E.2d 701 (2005), and 
before Melendez—Dinz, the standard of review is 
whether the admission of the drug certificates at tri-
al was harmless beyond a reasonable doubt. Com-
~nonwealth v. Vasquez, 456 Mass. 350, 352, 923 
N.E.2d 524 (2010). The standard is strict, and the 
question is whether 

"we can be satisfied, beyond a reasonable doubt, 
that the erroneously admitted certificates of ana-
lysis had little or no effect on the verdicts.... It is 
not enough for the Commonwealth to demon-
strate that its other, properly admitted evidence 
was `sufficient to convict the defendant.... 
Rather, to establish harmlessness beyond a reas-
onable doubt, the Commonwealth must show that 
other properly admitted evidence of guilt is 
`overwhelming.' " 

Id. at 362, 923 N.E.2d 524, quoting from Com-
ntontivealth v. Tyree, 455 Mass. 676, 701, 704 n. 44, 
919 N.E.2d 660 (2010). 
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[4] The Supreme Judicial Court has identified a 
number of factors that may be looked at,F"' see 
vasgzrez, supra at 360 n. 12, 923 N.E.2d 524, but 
has stated "there is no uniform standard for all 
cases." Ibid. 

FN7. Factors that the Vasquez court stated 
may be considered include "the importance 
of the evidence in the prosecution's case; 
the relationship between the evidence and 
the premise of the defense; who introduced 
the issue at trial; the frequency of the refer-
ence; whether the erroneously admitted 
evidence was merely cumulative of prop-
erly admitted evidence; ... and the weight 
or quantum of evidence of guilt." Id. at 
360 n. 12, 923 N.E.2d 524, quoting from 
Commomvealth v. Tyree, supra at 701, 919 
N.E.2d 660. 

[5] x731 "Proof that a substance is a particular 
drug `may be made by circumstantial evidence.' " 
Conamonwenith v. Charles, 456 Mass. 378, 
381-382, 923 N.E.2d 519 (2010), quoting from 
Commontivenith v. Dmvson, 399 Mass. 465, 467, 
504 N.E.2d 1056 (1987). In Dmvson, one of two 
questions reported was: 

"Whether a substance can be identified as a con-
trolled drug as defined by G.L. c. 94C, ~ 31 
through the testimony of X*997 experienced po-
lice officers or the users of the drug rather than 
through laboratory _analysis or testimony by a 
qualified chemist?" 

Id. at 466-467, 504 N.E.2d 1056. The court 
answered the question in the affirmative adding: 

"The trial judge will first have to make a finding 
that any police or drug-user witness's experience 
with a drug would or would not permit him to 
give an opinion as to what drug a particular sub-
stance was. If the judge finds the witness quali- 
Pied, the knowledge and competence of that wit-
ness, and his lack of training in chemical analys-
is, will bear on the weight to be given to his testi-
mony. We suspect it would be a rare case- in 

O 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 7 of 12 

933 N.E.2d 992 
77 Mass.App.Ct. 727, 933 N.E.2d 992 
(Cite as: 77 Mass.App.Ct. 727, 933 N.E.2d 992) 

which a witness's statement that a particular sub-
st~nce looked like a conn•olled substance would 
alone be sufficient to support a conviction." 

Id. at 467, 504 N.E.2d 1056. See Vasgztez, 
supra at 365, 923 N.E.2d 524. The court in Dawson 
also noted that "[t]he great weight of authority in 
this country permits, for example, an experienced 
user of a controlled substance to testify that a sub-
stance that he saw and used was a particular drug." 
Dawson, supra. 

[6] In this case, the defendant was a user of 
drugs. Indeed, he admitted to the police that he was 
using cocaine at the time of their initial entry—a 
statement buttressed by the police officer's testi-
mony that the defendant was a little high when ap-
prehended. The defendant stated that he smoked all 
the time, that he had forgotten "about that cocaine" 
in the apartment, that *732 the cocaine was for his 
personal use, and that three ounces was not a big 
deal. 

In these circumstances, where the defendant 
admitted to being a substantial user of cocaine, 
stated that he was using cocaine in his apartment at 
the time the police arrived, and when shown the 
drugs found in the aparhnent, acknowledged that he 
had forgotten that cocaine was there, we consider 
the evidence that the composition of the drugs in 
the apartment was cocaine was so powerful that the 
certificates had little or no effect on the verdicts. 
See Commonwealth v. Harris, 75 Mass.App.Ct. 
696, 707 & n. 10, 916 N.E.2d 396 (2009) (error 
harmless beyond a reasonable doubt where, among 
other evidence, defendant had signed statement ad-
mitting substance was cocaine). Equally strong, 
particularly in view . of the 'defendant's statement 
that "three ounces was no big deal," is the inference 
that the bags of white powder found near him after 
he was apprehended was the same substance. 

The overwhelming evidence of narcotics, in-
cluding the large sum of money, the scale, the bag-
gies, the spoon with a powder residue, and the de-
fendant's flight, together with the defendant's ad-
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mission that he was using cocaine when the police 
entered, and his implicit, if not explicit, admission 
that the drugs were cocaine lead us to conclude that 
the admission of the drug certificates had little or 
no effect in proving the substances found were co-
caine x''18

FN8. We note that the prosecutor did not 
refer to the certificates during his closing 
argument. Contrast Commomvealth v. 
Tyree, szrpra at 702, 919 N.E.2d 660; Com-
morrwea'Ith v. Ware, 76 Mass.App.Ct. 53, 
57-58, 918 N.E.2d 861 (2009); Common-
wenith v. Perez, 76 Mass.App.Ct. 439, 
444, 922 N.E.2d 855 (2010). 

[7] The evidence of the certificates as to the 
amount of cocaine, although a more difficult ques-
tion, was also, in our view, harmless beyond a reas-
onable doubt. The defendant was convicted of the 
lesser included offense of trafficking in fourteen or 
more grams of cocaine. When asked what he was 
doing with two and one-half ounces *x998 of co-
caine, the defendant did not deny the amount, but 
rather stated that because he smoked all the time, 
three ounces was no big deal. He took pains to 
point out that only one-half of an ounce (fow-teen 
grams) was found in his apartment. That he knew 
the actual weight of the cocaine can be inferred 
from the scale in his apartment. The one-half of an 
ounce bag as well as the two golf-ball-sized bags 
were admitted *733 in evidence and sent to the 
jury. The jurors could determine that the weight of 
the cocaine in the three bags exceeded fourteen 
grams (half an ounce).F~19 See Comrnomvealth v. 
Connolly, 454 Mass. 808, 831, 913 N.E.2d 356 
(2009). While there was testimony that seventy 
grams was more indicative of distribution than of 
personal use, 'the jury rejected the weight of seventy 
grams stated in the certificates. The other evidence 
of distribution, including the large amount of cash, 
the scale, and the baggies was such that we con-
sider the error in admitting the certificates as to 
weight had little or no effect on the verdict and 
hence was harmless beyond a reasonable doubt. 
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FN9.. Moreover, the digital scale was in 
evidence and sent to the jury room. 

[8] 3. Motion for new h~ial. Subsequent to his 
convictions, the defendant brought a motion for a 
new trial (which was heard by the trial judge) on 
the ground that his counsel had been ineffective in 
failing to seek a hearing pursuant to Franks v. 
Delawnre, 438 U.S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 
667 (1978). In support of his motion, he sought dis-
covery and also a Franks hearing. He claims that 
the two controlled buys, which were. essential to the 
validity of the warrant affidavit, never occurred. 
~'T110 Under Franks, 

FN 10. . We agree that the controlled buys 
were essential to the warrants' validity. 

"where the defendant makes a substantial prelim-
inary showing that a false statement knowingly 
and intentionally, or~ with reckless disregard .for 
the truth, was included by the affiant in the war-
rant affidavit, and if the allegedly false statement 
is necessary to the finding of probable cause, the 
Fourth Amendment requires that a hearing be 
held at the defendant's request." 
Id. at 155-156, 98 S.Ct. 2674. If perjury or reck-
less disregard is established by a preponderance 
of the evidence and the remaining content of the 
affidavit is insufficient to provide probable cause, 
the search warrant must be voided, and the evid-
ence seized excluded. Id at 156, 98 S.Ct. 2674. 

In Commonwealth v. Amral, 407 Mass. 5] 1, 
522, 525, 554 N.E.2d 1189 (1990), the Supreme Ju-
dicial Court held that a defendant, under a less 
stringent test than Franks, may be entitled to an in 
camera hearing to determine whether he or she 
must receive a Franks hearing. Am~~al, strprG at 525, 
554 N.E.2d 1189. The cow•t held "that the public 
*73d interest in deterring police misconduct re-
quires the trial judge to exercise his or her discre-
tion to order an in camera hearing where the de-
fendant by affidavit asserts facts which cast a reas-
onable doubt on the veracity of material representa-
tions made by the affiant concerning a confidential 
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informant." Id. at 522, 554 N.E.2d 1189. F"~~ See 
generally Smith, Criminal Practice and Procedure 
§§ 4.36 — 4.40, 4.42 (3d ed.2007); **999 Grasso & 
McEvoy, Suppression Matters Under Massachusetts 
Law §§ 10-6[a]—[e] (2010-2011). 

FN11. The court continued, "Mere suspi-
cion that there was no informant, or that 
the informant's `reliability' credentials 
have been misstated, or that his informa-
tion was other than as recited by the affi-
ant, is not enough to trigger an in camera 
hearing;'6u`t an assertion of facts tending to 
confirm such a suspicion is sufficient." 
Amral, supra at 522, 554 N.E.2d 1189. 

Here, the motion judge was satisfied that fur-
ther inquiry was required. The question before us is 
whether his inquiry went far enough. We hold that 
it did, that an additional hearing was not necessary, 
and that the judge's denial of a new trial was within 
his discretion. 

We take the facts relevant to the new trial mo-
tion from the record and the judge's careful memor-
andum. The defendant, in conjunction with his mo-
tion for a new trial, moved for extensive discovery 
concerning the controlled buys, pursuant to 
Mass.R.Crim.P. 30(c)(4), 435 Mass. 1501 (2001), 
including: the date and times of the alleged con-
trolled buys; identity of. the confidential informant; 
amount of narcotics alleged to have been pur-
chased; amount of money alleged to have been paid 
in the two controlled buys; serial numbers of the 
money alleged to have been used in the controlled 
buys; and results of chemical analyses conducted 
on the drugs alleged to have been purchased in the 
two controlled buys: 

The defendant filed a supporting affidavit, not 
included in the record, which the judge stated 
avei~•ed: that the material contained in Officer Paul 
Gauvin's warrant affidavit setting forth the two con-
trolled buys was false; that the defendant never sold 
drugs to anyone; and that, despite explicit requests, 
the Commonwealth never turned over to the de-
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fense the analyses from the alleged controlled drug 
buys, Gauvin's request for funds for the two buys or 
the reports, logs, or memoranda regarding the two 
alleged controlled buys. 

*735 The judge noted appellate counsel's claim 
that the only information relevant to the controlled 
buys given to the defendant was a single document. 
The record shows that that document, entitled "Fall 
River Police Department Evidence/Property Cus-
tody Document," was dated March 28, 2003, two 
days after the warrants were executed and was re-
dacted in two places. The document states that, as a 
result of the controlled buys, an unspecified amount 
of cocaine and "O.C." pills were received by Gau-
vin. It named Justin DeMatos (the defendant) as the 
person from whom the drugs were received and 
stated they were found at the defendant's address. 

After recounting the pretrial proceedings and 
emphasizing the defendant's repeated requests for 
discovery, the judge summarized: 

"DeMatos, by affidavit, denied that any drug sale 
took place. During 2005 and 2006, the Fall River 
Police Department failed to supply any informa-
tion or documentation of the use of buy monies 
allegedly used in the conh•olled buys. Despite be-
ing directly ordered by the court [a different mo-
tion judge not the trial and current motion judge] 
to disclose such information, if available, the Fall 
River Police Department failed to provide any in-
formation tracing the existence of an account for 
buy monies, the use by Gauvin of buy monies, or 
the n•ansfer of buy monies to the informant for 
use in the controlled buys. The question, there-
fore, arises whether trial counsel, faced with dis-
crepancies in the handling of drugs pursuant to 
G.L. c. 94C, § 47A~~FN ~~~ together with a curi-
ous **1000 absence of records accounting for the 
buy monies involved in the controlled buys, 
should have, as a matter of effective representa-
tion, moved for a Franks or Am~•al hearing." 

FN 12. General Laws, c. 94C, § ~47A, as 
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amended by St.1983, c. 184, § 1, provides 
in part: 

"The deparhnent shall keep a record of 
the place where such controlled sub-
stances or narcotic drugs were seized, of 
the kinds and quantities of drugs re-
ceived, by whose order the controlled 
substance or narcotic drugs were re-
ceived, by whom the controlled sub-
stance or narcotic drugs were delivered 
and received, the date and manner of de-
struction or disposition of such con-
h•olled substances or narcotic drugs, and 
a report under oath of such destruction 
or disposition shall be made to the court, 
which record shall be open to inspection 
by attorneys of record in the case and by 
all federal and state officers charged 
with enforcement of federal and state 
narcotic laws." 

X736 The judge did not directly answer the 
question in his memorandum, but pointed out that 
the Commonwealth's failure to provide documenta-
tion of the use of buy monies "does not derive from 
the Commonwealth's assertion of a privilege based 
on protecting the informant's identity." FN13 He 
stated that the absence of documentation on the use 
of monies in the two controlled buys leads to the 
reasonable inference that no public moneys were 
transferred to the informant. The judge concluded 
that the defendant's affidavit, together with this in-
ference and the discrepancies in following the re-
quirements of G.L. 94C, ~ 47A, see note 12, sz~pra, 
"provides enough heft to make it worthy of further 
exploration." He then ordered the Commonwealth 
"[t]o supply the court and appellate counsel with all 
information regarding the narcotics alleged to have 
been purchased and the buy monies alleged to have 
been used in the two controlled purchases." 

FN 13. The judge noted that the "absence 
of such an .objection" may have been be-
cause the government believed that the de-
fendant knew the identity of the informant. 

O 2011 Thomson Reuters. No Claim to Oi•ig. US Gov. Works. 



Page 10 of 12 

933 N.E.2d 992 
77 Mass.App.Ct. 727, 933 N.E.2d 992 
(Cite as: 77 Mass.App.Ct. 727, 933 N.E.2d 992) 

The warrant affidavit stated that the in-
formant and the defendant "used to be 
close friends." 

In response to the court order, the Common-
wealth submitted: 

"1. Memorandum from Sgt. Paul Gauvin, Fall 
River Police (1 page); 

"2. Fall River Police Evidence/Property Custody 
Document (1 page); and 

"3. Controlled Purchase Buy Money Ledger 
(redacted,.l page)." 

Gauvin's memorandum, addt•essed to an assist-
ant district attorney, stated that he was enclosing 
"the controlled buy log and the evidence custody 
document," and requested that they be sanitized. He 
also added that "as discussed during the trial with 
[the prosecutor], both the defendant and his brother 
had some involvement in threatening and physically 
assaulting several people in Fall River,. in an effort 
to uncover the informant." FN~a 

FN14. In a motion for reconsideration of 
the denial of his motion for a new trial, the 
defendant appended an affidavit from his 
trial attorney indicating that neither the 
district attorney's office nor the police de-
partment ever gave him an indication that 
the defendant was engaging in such action. 
He also presented a request to the police 
department seeking records of any, such ac-
tion by the defendant. He received no re-
sponse. 

The Evidence/Property Custody Document was 
the document X737 provided earlier, the only differ-
ence was that the portion that had previously been 
redacted now showed "1 bag cocaine" and "4 OCS 
pills." ~'"5 Upon receipt of this material, the 
judge entered the following order: 

FN15. The third document was an untitled 
page, without the name of the defendant, 
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and included the headings: "Date," 
"Detective," "Purpose used," "Amount 
Used," "Balance," and "Serial # 's." The 
date given was March 18; the detective lis-
ted was P. Gauvin; the purpose was 
"controlled buy B"; and under serial num-
bers was written "see copies for serial # :' 

"Sergeant Paul Gauvin shall submit an affidavit 
addressing the authenticity of the `buy money 
ledger' previously submittedX*1001 to the court 
and the content of his one page memorandum on 
controlled buys that was also submitted to the 
court:' 

In response, Gauvin filed an affidavit stating 
that he participated in two controlled buys, that he 
obtained a certain sum of money for what is termed 
on the control buy log as "controlled buy `B' " 
which covered both buys, that his memorandum at-
tested to his concerns regarding safety, that both the 
controlled buy log and the Evidence/Property Cus-
tody documents are kept in the normal course of 
business, that he filled out the latter accurately, that 
the discovery materials submitted constitute the en-
tirety of the information regarding the narcotics al-
leged to have been purchased and the buy monies, 
and that at the time the documents were drafted the 
department did not have a "controlled policy." 
Fx~b A controlled buy policy was put in place on 
April 17, 2003. 

FN 16. A policy document attached to the 
affidavit set forth the policy and gave its 
effective date as stated in Gauvin's affi- davit. 

Considering that he had "authoriz[ed] discrete 
discovery and [had] examined] the results of that 
discovery process," the judge entered an order 
denying the motion for a new trial. In his view, the 
defendant had failed to demonstrate that the motion 
to suppress would have been successful and hence 
failed to show that counsel was ineffective. See 
Commonwealth v. Cutts, 444 Mass. 821, 830, 831 
N.E.2d ] 279 (2005). 
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The defendant's main focus on appeal is that 
the judge erred x738 in failing to order a Franks 
hearing because the defendant had made a substan-
tial showing that the Fall River police intentionally 
fabricated the account of the conh•olled buys al-
leged in the warrant affidavits. He lays stress on the 
following: that no document exists prior to the war-
rant affidavits suggesting that the defendant was in-
volved in a controlled buy; while the controlled buy 
ledger which was not produced until after many re-
quests and several court orders predates the affi-
davit, it makes no mention of the defendant; the 
copies of the money referenced in the controlled 
buy ledger do not exist; the drugs from the buy 
were not turned in to the evidence officer until two 
days after the execution of the warrant and one 
week after the buys allegedly took place; the drugs 
no longer exist; and there is no documentation sup-
porting the claim that the defendant was threatening 
individuals in an attempt to learn the name of the 
informant and defendant's ri•ial counsel never heard 
such a claim.FN~~ 

FN17. He also argues that there area num-
ber of other matters which are suspicious, 
including that the records of the District 
Court clerk's office do not show issuance 
of the warrant and the signature of the 
clerk on the warrant varies significantly 
from the stamped signature of the same 
clerk on another warrant. 

[9] It is true that the matters listed required fur-
ther inquiry and, indeed, so the judge determined. 
However, they did not require a Franks hearing or 
even an Amral hearing. In Coninro~:rvenitl: v. A!-
crrntnra, 53 Mass.App.Ct. 591, 595, 760 N.E. 2d 
1236 (2002), where statements of the affiant con-
cerning the informant in the affidavit in support of 
the warrant appeared to be inconsistent with other 
warrant applications, the judge, after a hearing, 
found that the affiant was credible, the affiant's ex-
planation for the apparent inconsistencies accept-
able, and that the affidavit in support of the warrant 
application "did not contain misrepresentations 
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sufficient to cast a reasonable doubt on the 
veracity of material representations made by the 
af~ant concerning a confidential informant.' " 
Ibitl., quoting from **1002Commonwealth v. Pa-
dilln, 42 Mass.App.Ct. 67, 72, 674 N.E.2d 1102 
(1997). On appeal in Alcantara, the defendant ar-
gued that the failure of the judge to conduct an in 
camera Amral hearing in which the affiant was re-
quired to disclose the identity of the informant or 
informants was an abuse of discretion. Noting there 
was no showing of clear en•or *739 in the judge's 
findings of fact, and that the challenge to the 
judge's decision was nothing more than an argu-
ment about the affiant's credibility, an area in which 
deference is given to the motion judge, we held that 
there was no abuse of discretion in the judge's ac-
ceptance of the affiant's explanation and that an 
Am~•al hearing was not needed. 

In the present case, the prosecution supplied 
the judge with information that satisfied him that 
there were no misrepresentations. Despite the fact 
that withholding of information had been shown, 
there was no indication of intentional misrepresent-
ation. Gauvin had been the primary prosecution 
wifiess at trial, and the judge had observed him and 
could assess his credibility. In his memorandum re-
quiring additional discovery, from the Common-
wealth, the judge con•ectly pointed out that "the 
presence of misstatements or omissions in record-
keeping on the buy monies and drugs involved in 
the controlled buys adding up to negligence" would 
not require either a Franks or An~ral hearing. See 
Commonwealth v. Nine FIZ~~7dred and Ninety—Ttivo 
Dollars, 383 Mass. 764, 767, 422 N.E.2d 767 (1981). 

Implicit in his decision denying the motion for 
a new trial was a finding that Gauvin was credible, 
that the discrepancies and late production were 
most likely the product of negligence and that, in 
any event, there were no misrepresentations suffi-
cient to "cast a reasonable doubt on the veracity of 
material representations made by the affiant con-
ceining aconfidential informant." Amral, szrpra at 
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522, 554 N.E.2d 1189. 

Although the judge did not hold a preliminary 
hearing, as the judge did in Alcarttarrr, supra at 
595, 760 N.E. 2d 1236, the motion judge here 
ordered additional discovery, examined the docu-
ments that had been provided, and required an addi-
tional affidavit from Gauvin in which he swore to 
the authenticity of the documents. In following this 
course, the judge did not abuse his discretion in ac-
cepting the documents as authenticated by Gauvin 
and, based on this material and his assessment of 
Gauvin's credibility during trial, in determining that 
an Amral hearing was not necessary. 

Jzrdgments affir~necl. 

Order denying motion for netiv h~inl affirmed 

Mass.App.Ct.,2010. 
Com. v. DeMatos 
77 Mass.App.Ct. 727, 933 N.E.2d 992 

END OF DOCUMENT 
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CIVIL ACTION commenced in the Supreme Judicial Court for the county of Suffolk on February 2, 
2009. 

The case was reported by Spina, J. 

Mary E. Lee, Assistant District Attorney, for the Commonwealth. 

Michael 8. Galvin (Thomas J. Carey, Jr., with him) for the defendant. 

Peter 8. Krupp, for Committee for Public Counsel Services &others, amici curiae, submitted a brief. 

Present: Marshall, C.J., Ireland, Spina, Cowin, Cordy, Botsford, & Gants, JJ. 

CORDY, J. 

At issue in this case is whether the Commonwealth's privilege not to disclose the identity of an 
informant can be overcome on the basis of an affidavit submitted ex parte by the defendant. [FN2] 
The particular question we must answer is whether the judge abused his discretion in accepting and 
relying on the ex parte affidavit without affording the Commonwealth access to it and an opportunity 
to respond to its contents. 

The defendant claims that the judge's handling of the matter was consistent with language that this 
and other courts have used in the past concerning the use of ex parte submissions in circumstances 
such as presented here, where it is not otherwise clear from the record of the case that disclosure of 
the informant's identity would provide something material to the defense. The defendant also claims 
that the judge's acceptance and reliance on the ex parte affidavit in this case is similar to the use of 
ex parte submissions (that we have approved) in cases where the defendant's submission would likely 
furnish the prosecution with "information incriminating to the defendant which it otherwise would not 
be entitled to receive." Commonwealth v. Mitchel% 444 Mass. 786, 796, 797 (2005) (ex parte 
submission of application, including affidavit, in order to obtain summons pursuant to Mass. R.Crim. P. 
17[a][2], 378 Mass. 885 [1979], may be used by defendant in "exceptional circumstances"). 

The Commonwealth, on the other hand, argues that stripping it of the informant privilege on the ex 
parte word of a defendant alone, with no meaningful opportunity to contest the proffer, "is to strike 
the death knell for the protection of all confidential informants in Massachusetts." It urges us to order 
that "trial courts may never order the disclosure of the identity of an informant" based on such a 
submission, lest we be seen to promote "the defendant's right to commit perjury without any potential 
for consequences." 

We conclude that the use of ex parte affidavits should only be permitted in exceptional circumstances 
but that the judge did not abuse his discretion in accepting the affidavit in this case. However, before 
a defendant's ex parte affidavit can overcome the Commonwealth's privilege, a judge must afford the 
Commonwealth some avenue of response. This may include ordering that the Commonwealth be 
provided with a redacted or summary version of the material included in the affidavit. 

Background. The defendant was indicted for trafficking in Oxycodone in violation of G.L. c. 94C, § 32E 
(c ), after being arrested in front of a Plymouth residence, which the police had under surveillance in 
anticipation of a delivery of a quantity of Oxycodone pills to the defendant from his supplier. As the 
police moved in, the defendant saw them and dropped a bag containing ninety-seven Oxycodone pills. 
Another bag of one hundred pills was subsequently recovered from a hole in the ceiling of the 



residence. [FN3] 

The surveillance and the arrest arose out of a series of telephone calls made to the defendant by a 
confidential informant after the informant had been arrested by Marshfield police in an unrelated 
matter earlier in the day. The informant told the police that he had purchased Oxycodone from the 
defendant in the past, and he agreed to act as a purported purchaser on their behalf. 
[FN4] The informant then telephoned the defendant and arranged to make a purchase from him that 
afternoon. The informant told the police that he was to pick up the Oxycodone pills at the address of 
the residence after the defendant received a delivery from his supplier. The informant spoke to the 
defendant by telephone several times during the day and updated the police about the progress of the 
proposed purchase and the expected arrival of the supplier. These telephone calls apparently were all 
made from the police station where the informant remained in custody. The informant was not present 
when the police made the arrest, which was sequenced to occur right after the alleged supplier arrived 
at the residence. 

After his indictment, the defendant moved for the disclosure of the identity of the informant, arguing 
that disclosure was necessary to his defense of entrapment, in that the informant was a participant in 
the activities that led to his arrest and possessed "exculpatory evidence." No affidavit was filed in 
support of the motion and, at a hearing, the judge stated his view that the defendant had not satisfied 
his burden of demonstrating why and how the identity of the informant was material to his defense. 

Thereafter, defense counsel submitted his own affidavit outlining the information he had obtained 
about the informant from the police reports, grand jury testimony, and the testimony of police officers 
(taken at a motion to suppress hearing). Based on this information, defense counsel asserted that 
"the initiation of [the] alleged drug transaction by the confidential informant and the quantity of 
ongoing communication between the confidential informant and the police would tend to indicate 
entrapment, which is a major defense of this matter." At a subsequent hearing, the judge remained 
unsatisfied that the defendant had made a sufficient showing of inducement by the informant to 
warrant piercing the privilege. The judge then suggested that an affidavit from the defendant might be 

~cessary to bridge that gap. Defense counsel expressed concern about his client's "exposure" should 
pie sign an affidavit, but suggested that if it could be submitted "ex parte" and "under seal," an 
affidavit from the defendant "could be more thorough than I was in my affidavit." In the absence of 
such an affidavit, the judge denied the motion "at this point based on what's before me." 

Represented by new counsel, the motion for the disclosure of informant information was renewed, 
now based on an affidavit from the defendant that counsel proposed to submit for the judge's 
inspection "in camera," that is, for his sole inspection. At the hearing on the renewed motion, the 
judge first considered whether to accept the defendant's affidavit "ex parte" and asked the prosecutor 
whether she wanted to be heard on that point. The prosecutor responded that she did not, and voiced 
no objection to the judge's acceptance and review of the affidavit on that basis. The judge then 
examined the affidavit. In the affidavit, the defendant revealed the name of the person whom he 
believed was the confidential informant, and outlined his contacts with that person. [FN5] 

The judge asked for further argument on the informant disclosure issue, to which the prosecutor 
responded first by noting the "difficult position" she was in to be "arguing against an unknown 
document." The prosecutor then reiterated arguments she had previously made, essentially, that the 
confidential informant was not present when "the deal was done" and that the information provided to 
the police that led to the defendant's arrest was information concerning the arrival of the defendant's 
supplier, an arrangement that predated the informant's contacting the defendant at the behest of the 
police. Consequently, the prosecutor argued that the situation was no different from that of an 
informant who merely passes credible information along to the police, who then use that information 
as a basis for probable cause to arrest or search. In such a situation, the prosecutor contended, 
disclosure would not ordinarily be required unless the informant was a percipient witness or a direct 
participant in the charged offense. 

The judge ruled that the defendant, in his affidavit, had provided a version of the contacts between 
himself and the person he identified, which suggested "importuning" by the informant sufficient to 
meet the defendant's burden of demonstrating why disclosure of this person's status as an informant 



was material to the defendant's entrapment defense. The judge therefore ordered the Commonwealth 
to confirm or deny that the named individual was the confidential informant, and directed defense 
counsel to provide the name of the individual to the prosecutor for that purpose. [FN6] If the named 
individual was the informant, the Commonwealth was further ordered to provide information about 
promises, rewards, or inducements offered or provided to him in exchange for his cooperation. 

Eight days later, the Commonwealth filed a motion to reconsider, seeking access to the defendant's ex 
parte affidavit and a reopening of the hearing on the motion for disclosure of the informant's identity. 
The motion was opposed, and after a hearing, the judge affirmed his order of disclosure. The judge 
explained that, in the circumstances of this case, where, in order to meet his burden, the defendant 
was required to reveal a course of dealings with a person that was incriminating and, if the person was 
not the informant, the Commonwealth might not know about, it was appropriate for the judge to 
receive the affidavit ex parte in order to preserve the defendant's rights under the Fifth and Sixth 
Amendments to the United States Constitution. The prosecutor responded that the Commonwealth 
faced a dilemma, because the entrapment defense might never be used at trial, and the 
Commonwealth would have exposed an informant to potential hazards for no reason. The judge then 
questioned whether the prosecutor's "objection to the procedure I employed relates [only] to the 
timing of the disclosure." The prosecutor responded, "Yes and no," and proceeded to argue, 
essentially, that the use of confidential informants was very important; that the disclosure of the 
identity would discourage future cooperation; and that there might be a risk to the informant's safety. 
[FN7] The prosecutor further argued that the defendant was predisposed to commit the crime in light 
of his record, and therefore an entrapment defense was not viable. The judge responded to this latter 
argument by pointing out that the ultimate viability of the defense of entrapment was not a matter 
appropriately considered at this stage and that the defendant had a right to the information if it was 
material to his defense, a burden that he had met in his affidavit. The prosecutor finally argued that 
because she had no right to access the affidavit, the Commonwealth did not get a "full blown hearing" 
on the disclosure question. [FN8] 

The judge concluded by ruling that "the only appropriate way for the [c]ourt to receive the information 
necessary for the defendant to make his initial showing and protect [his] Fifth and Sixth Amendment 
rights at this stage," was to receive the information in the form that the judge did. He also 
emphasized to defense counsel that the only purpose for which the identity of the informant was 
ordered released was for use in an entrapment defense at trial. [FN9] He then invited the 
Commonwealth to seek an interlocutory appeal, and, subsequently, stayed the trial pending the 
outcome of these proceedings, which the Commonwealth initiated pursuant to G.L. c. 211, § 3. 

Discussion. We first deal summarily with three issues raised by the parties on appeal, and then we 
discuss in more detail the principal issue in the case. 

1. The Commonwealth argues that its failure to object contemporaneously to the judge's acceptance 
of the affidavit should not result in a waiver of its claims because the Commonwealth timely filed a 
motion to reopen the hearing, on which the judge held a hearing and fully considered and denied the 
Commonwealth's objections on their merits. We agree that in the circumstances of this case, the issue 
has been preserved for appeal. 

2. The Commonwealth contends that the defendant failed to meet his burden to justify an exception to 
the informant privilege where the informant was not physically present during the drug activity for 
which the defendant has been indicted, where there is evidence that the defendant was predisposed to 
commit the crime, and where the defendant could not have shown that the communication between 
the informant and the defendant reached the level of entrapment. With respect to these arguments, 
we concur with the judge that the informant's lack of physical presence is not determinative and that 
whether there is evidence that the defendant was predisposed to commit the crime is an issue on 
which the Commonwealth must carry the burden at trial, and is not a proper basis on which to deny 
discovery where the defendant has presented sufficient evidence of inducement, Commonwealth v. 
Madigan, 449 Mass. 702, 710 (2007). Further, having reviewed the sealed affidavit in this case, we 
conclude that the reason and basis for the judge's order of disclosure are clear and supported. 

3. The Commonwealth argues that the defendant's request for costs and attorney's fees incurred in 



connection with bringing this action under G.L. c. 211, § 3, are not permitted. With this proposition we 
are also in agreement, at least to the extent that there is nothing so frivolous or unmeritorious in this 
case that would justify such an award in the absence of a statute or rule requiring that one be 
granted. Unlike Mass. R.Crim. P. 15, as appearing in 422 Mass. 1501 (1996), and Mass. R.Crim. P. 30, 
as appearing in 435 Mass. 1501 (2001), G.L. c. 211, § 3, contains no provision for the award of costs 
and fees. 

4. With respect to the principal issue in the case, the Commonwealth argues that for "strong and well-
established policy reasons," "[i]n camera proceedings are permissible only for the Commonwealth to 
protect an informant's identity prior to disclosure" (emphasis added), and that the defendant should 
not be able to "hide" from the Commonwealth the factual basis for attempting to pierce the informant 
privilege. Consequently, the Commonwealth contends that the judge erred in inviting and accepting 
the affidavit and in basing his order on it without any meaningful opportunity for the Commonwealth 
to be heard to protect its privilege. 

The informant privilege serves a "substantial, worthwhile purpose in assisting the police in obtaining 
evidence of criminal activity," Commonwealth v. Madigan, supra at 706, quoting Commonwealth v. 
Douzanis, 384 Mass. 434, 441 (1981), and has long been recognized in the Commonwealth. See 
Commonwealth v. Dias, 451 Mass. 463, 468 (2008); Worthington v. Scribner, 109 Mass. 487, 488 
(1872). While the privilege is not absolute, it "should be respected as far as reasonably possible 
consistent with fairness to a defendant." Commonwealth v. Douzanis, supra, and cases cited. One 
thing it may not do is "shield information that is material to the defense of entrapment, as to which 
the defendant has made an adequate pretrial showing." Commonwealth v. Madigan, supra at 703. 

V~``~~ In order to obtain the identity of a confidential informant, the burden is on a defendant to 
demonstrate that an exception to the privilege ought apply, that is, that the disclosure would provide 
him with "material evidence needed ... for a fair presentation of his case to the jury." Commonwealth 

Lugo, 406 Mass. 565, 574 (1990). With respect to obtaining discovery of an informant's identity for 
the purpose of establishing a defense of entrapment, we recently held that a defendant may meet his 
burden by proffering evidence of inducement, which must be more than solicitation, but may take the 
form of "aggressive persuasion, coercive encouragement, lengthy negotiations, pleading or arguing 

~ with the defendant, repeated or persistent solicitation, persuasion, importuning, and playing on 
~ sympathy or other emotion." Commonwealth v. Madigan, supra at 708, quoting Commonwealth v. 

Tracey, 416 Mass. 528, 536 (1993). This evidence can come from information contained in the record 
of the case, such as police reports, grand jury testimony, and exhibits, or from the defendant's own 
version of events. Once evidence of inducement has been produced, the materiality of determining 
whether the person who engaged in the inducement was an informant, that is, an agent of the 
government or one acting at his direction, is apparent. Commonwealth v. Madigan, supra at 709. 

We have also said that "where it is not clear from the record that disclosure of an informant's identity 
would provide something material to the defense, a judge may hold an in camera hearing to assist in 
making that determination." Commonwealth v. Dias, supra at 472. The nature of the in camera 
hearing is left to the discretion of the judge. Id. at 472 n. 15. This language provides the legal 
justification for the judge's rulings with respect to his ex parte acceptance and use of the affidavit. It 
is also the nub of the defendant's argument as to why the judge acted properly, and the point on 
which the Commonwealth seeks clarification. 

The defendant concedes, as he must, that the available case law on the use of ex parte submissions 
(and their in camera inspection by judges) arises almost exclusively in the context of the 
Commonwealth's making such submissions for the purpose of opposing motions to disclose the 
identity of its informants. 
[FN 10] The reason for this is apparent and logical. The identity of an informant must be kept 
confidential until the judge is in a position to make a determination whether the privilege should give 
way. This determination, on occasion, will require the judge to receive information about the 
informant, 
and the attendant circumstances of his conduct, which, if disclosed to the defendant, would, as a 
practical matter, vitiate the privilege by identifying the informant without aruling- as to the 
appropriateness of doing so. Cf. Commonwealth v. Amral, 407 Mass. 511, 523-526 (1990) (judge 
instructed to hold in camera hearing, excluding defense counsel, to question informant to determine 



whether defendants have made sufficient showing for evidentiary hearing pursuant to Franks v. 
Delaware, 438 U.S. 154 [1978] ). Consequently, the use of ex parte submissions by the 
Commonwealth, or in camera proceedings that exclude the defense, may be justified in certain 
circumstances by the Commonwealth's significant interest in protecting the identity of confidential 
informants from disclosure except where plainly necessary to the defense. 

When important public policies conflict, here the protection of informants, the right to a fair trial, and 
the right not to be compelled to incriminate oneself, a balance must be struck. We have already 
concluded that the privilege must give way when information is material to the fair presentation of a 
defense, and that the defense of entrapment may present such a circumstance. The question we must 
answer in this case more narrowly relates to the tools available to the judge to obtain information 
critical to making the determination whether the privilege must give way without requiring that the 
defendant's Fifth Amendment privilege also give way. 

In Commonwealth v. Mitchel% 444 Mass. 786 (2005), we faced a similar dilemma. In that case, the 
judge had allowed defendant's motions, filed ex parte, for the issuance of summonses pursuant to rule 
17(a)(2) to compel the production, in advance of trial, of documents important to the defense of the 
case. Id, at 787. The motions were accompanied by affidavits setting forth a factual basis that the 
judge found sufficient to satisfy the requirements of relevance, admissibility, necessity, and specificity. 
See Commonwealth v. Lampron, 441 Mass. 265, 269 (2004). The Commonwealth, having learned of 
the summonses, sought access to the ex parte filings (including the affidavits), and requested that the 
orders calling for production be vacated. Commonwealth v. Mitchel% supra at 788. 

In the Mitchell case, we noted that, in Commonwealth v. Lam, 444 Mass. 224 (2005), and 
Commonwealth v. Lampron, supra, we struck a balance between, on the one hand, the interest of the 
Commonwealth in ensuring that rule 17(a)(2) is not improperly used and that witnesses are not 
harassed, and, on the other hand, the interest of the defendant in obtaining documents relevant to his 
defense from third parties in advance of trial. Commonwealth v. Mitchel% supra at 790. We then 
focused on the further complication posed when the detailed showing required by Commonwealth v. 
Lampron, supra, cannot be made without implicating other important rights and policies, that is, 
"without revealing information that may prove incriminating or when advance notice of a request for 
such a summons would likely result in the destruction or alteration of the documents themselves." 
Commonwealth v. Mitche/l, supra at 793-794. The court proceeded to expand the tools available to 
the judge by allowing for ex parte submission in what it characterized as "exceptional circumstances." 
Id. at 793. Such circumstances included those "where the defendant has demonstrated ... a 
reasonable likelihood that the prosecution would be furnished with information incriminating to the 
defendant which it otherwise would not be entitled to receive." Id. at 797. That the submission might 
reveal "trial strategy or work product or might disclose client confidences" would not be sufficient to 
warrant this exception; the ex parte procedure was not to become the "norm." Id. 

In the present case, we view the Commonwealth's interest, as embodied in the informant privilege, to 
be stronger than the Commonwealth's interest in rulings regarding the issuance of rule 17(a)(2) 
summonses. A judge's ruling authorizing the issuance of the latter does not effectively cut off the 
rights of the affected parties. The recipient of the summons can move to quash it, and the 
Commonwealth can participate in such a proceeding. In contrast, a ruling by the judge abrogating the 
privilege in the circumstances presented here would afford no rights to, or protections for, the parties 
most affected by it. In other words, such a ruling is not a step along the road. It is the end of the 
road. 

Having made these observations does not lead us to conclude, as the Commonwealth urges, that a 
judge may never exercise his discretion to accept and consider an ex parte affidavit from the 
defendant in deciding whether he has met his burden of demonstrating materiality. The particular 
facts of this case offer a convenient example. The matter of materiality had been fully argued by both 
sides based on a fairly extensive record of reports and testimony available to the parties, but without, 
as the judge noted, a missing piece that only the defendant could provide, that is, the specific 
inducements alleged to have been made. As the judge recognized, the additional information 
necessary to his determination might well provide the Commonwealth with incriminating information 
about the defendant's relationship, transactions, and conversations with a person that, if the person 



was not the informant, the Commonwealth would not be entitled to receive. These facts, closely akin 
to the exceptional circumstances described in Commonwealth v. Mitchel% supra, justified the use of an 
ex parte procedure. 

However, even in Commonwealth v. Mitchel/, supra at 797, the court made it clear that the "judge 
should seal or impound only as much of the motion and affidavit as is absolutely necessary to protect 
the defendant's interests." In our view, even more is required in matters where the informant privilege 
is at stake. If there was error in this case, it was not in the judge's acceptance and review of the 
affidavit, but in the judge's failure to afford the Commonwealth an adequate opportunity to respond to 
its essential contents. 

Before relying on an ex parte submission to overcome the privilege, a judge must require that a 
redacted or summary of the submission be provided to the Commonwealth so that it effectively might 
be heard in response. [FN11], 
[FN 12] If the Commonwealth wishes to respond with an ex parte filing of its own, it will need to make 
the case for it with the judge. If the judge ultimately concludes that the privilege has been overcome, 
a protective order ought ordinarily be entered, ensuring that the identity of the informant not be used 
for any purpose beyond the reason for its disclosure. 

The case is remanded to the Superior Court to afford the Commonwealth the opportunity to respond 
to a redacted or summary version of the defendant's affidavit, which is to be prepared by the 
defendant or his counsel and approved by the judge. 

So ordered. 

FN1. As is our practice, we spell the defendant's name as it appears in the indictment. See, e.g., 
Commonwealth v. Perez, 444 Mass. 143, 143 n. 1 (2005). 

FN2. While the parties variously use the terms "ex parte," "in camera," and "under seal," what we are 
considering in this case is an affidavit submitted by the defendant (with the knowledge of the 
Commonwealth), under seal and for in camera inspection by the judge only. 

FN3. An additional 200 pills were found in the motor vehicle of the person alleged to be the 
defendant's supplier. These pills are not part of the trafficking indictment presently pending against 
the defendant. 

FN4. The gender of the informant is variously characterized in the record as "he" or "she"; we use the 
pronoun "he" for convenience. 

FN5. The affidavit remains under seal in this court. 

FN6. In framing his ruling, the judge told counsel, "I think for purposes of my ruling, I will reference 
the named individual, ordering the Commonwealth to confirm or deny this person's identity." Defense 
counsel asked whether it would "make more sense for the Commonwealth to just give you the name 
[of the informant] and then you can compare the names." The judge replied that he did not want to 
know the name if it was not the person. The prosecutor expressed no view on the wording of the 
order. Consequently, the judge's order included the name of the person identified in the defendant's 
affidavit. The Commonwealth raised no objection to the inclusion of the name, either at the time or 
when it filed its motion for reconsideration of the disclosure order. Before this court, the 
Commonwealth for the first time asks that the name be removed from the motion judge's order and 
the Superior Court docket sheet. This matter is an appropriate one to be raised by the Commonwealth 
in the Superior Court. 



FN7. No specifics on this point were provided to the judge or argued by the Commonwealth. 

FN8. The Commonwealth did not ask to make its own ex parte submission to the judge on the issue 
whether the identity of the informant ought be disclosed. 

FN9. The Commonwealth did not seek, nor did the judge enter, a protective order with respect to the 
informant's identity. Cf. United States v. Pesaturo, 519 F.Supp.2d 177, 187 (D.Mass.2007) ("Neither 
the Defendant nor counsel shall disclose to anyone else ... the identity of the confidential informant, 
absent further Order of the Court"). 

FN10. Having conducted "[e]xtensive research" of State and Federal cases, the defendant cites one 
case, United States v. Pesaturo, 519 F.Supp.2d 177 (D.Mass.2007), in which the defendant sought 
disclosure of the government's informant based on an "in camera" submission. However, a review of 
that case suggests that, while the defendant submitted his motion for disclosure (for purposes of 
raising an entrapment defense) "[u]nder seal," it was not submitted without the prosecutor viewing it. 
Id. at 181. Indeed, the contents of the defendant's submission are discussed in some detail in the 
decision ordering disclosure. The decision's only reference to an "ex parte" filing relates to the 
submission made by the government in response to the defendant's submission. Id. at 183. 

FN 11. The fact that, having received such a redaction or summary, the Commonwealth may submit 
evidence contradicting the defendant's version of events is not determinative of the question whether 
the defendant has met his 
burden of materiality. A statement under oath by the defendant may suffice even if contradicted by 
the statements of others, unless the defendant's statements are "intrinsically improbable" or "flatly 
contradicted by irrefutable evidence." United States v. Pesaturo, 519 F.Supp.2d 177, 184 
(D.Mass.2007). 

FN12. If the judge concludes that, in light of the record submitted by the defendant, the affidavit is 
not sufficient to overcome the privilege, the affidavit may be sealed for purposes of appellate review 
or returned to the defendant and not provided to the Commonwealth. 
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nors, J., 2006 WL 6400558, of defendant's motion 
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confidential informant, defendant was convicted, 
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was not required; and 
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legedly deficient performance in conceding defend-
ant's guilt. 

Affirmed. 

West Headnotes 

[1] Criminal La~v 110 01134.49(4) 

110 Criminal Law 
110XXIV Review 

110XXIV(L) Scope of Review in General 
I I OXXIV(L)4 Scope of Inquiry 

110k1134.49 Evidence 
110k1134.49(4) k. Illegally ob-

tained evidence. Most Cited Cases 

Criminal Law 110 G~1158.12 

Page 1 

110 Criminal Law 
110XXIV Review 

110XXIV(0) Questions of Fact and Findings 
110k1158.8 Evidence 

110k1158.12 k. Evidence wrongfully 
obtained. Most Cited Cases 

In reviewing the denial of a motion to suppress, 
the appellate court accepts the motion judge's subsi-
diary findings of fact absent clear error, and con-
ducts an independent review of the judge's ultimate 
findings and conclusions of law. 

[2] Searches and Seizures 349 G~ 113.1 

349 Searches and Seizures 
349II Warrants 

349k113 Probable or Reasonable Cause 
349k113.1 k. In general. Most Cited Cases 

To establish probable cause to search, the facts 
contained in an affidavit, and reasonable inferences 
that may be drawn from them, must be sufficient 
for the magistrate to conclude that the items sought 
are related to the criminal activity under investiga-
tion, and that they reasonably may be expected to 
be located in the place to be searched at the time 
the search war-~•ant issues. U.S.C.A. Const.Amend. 4. 

[3] Searches and Seizures 349 X108 

349 Searches and Seizures 
349II Warrants 

349k105 Complaint, Application or Affidavit 
349k108 k. Necessity for writing; oral 

presentation or supplementation. Most Cited Cases 
The sufficiency of a search warrant application 

to establish probable .cause is judged solely within 
the four corners of the application. U.S.C.A. 
Const.Amend. 4. 

[4] Controlled Substances 96H ~~148(4) 

96H Controlled Substances 
96HN Searches and Seizures 

OO 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw. com/print/printstream.aspx?prff=HTMLE&vr=2.0&destination=atp&m... 8/8/2011 



Page 3 of 11 

929 N.E.2d 984 
77 Mass.App.Ct. 270, 929 N.E.2d 984 
(Cite as: 77 Mass.App.Ct. 270, 929 N.E.2d 984) 

96HIV(C) Search Under Warrant 
96Hk144 Affidavits, Complaints, and 

Evidence for Issuance of Warrants 
96Hk l 48 Informants 

96Hk148(4) k. Confidential or un-
named informants. Most Cited Cases 

Confidential informant's veracity was estab-
lished, for purposes of probable cause for a warrant 
to search defendant's aparhnent for drugs, by the 
fact that she had previously given information 
which led to at least one arrest and seizure of con-
traband, and by the corroborative effect of three 
controlled buys of drugs at defendants apartment. 
U.S.C.A. Const.Amend. 4. 

[5] Controlled Substances 96H 0146 

96H Controlled Substances 
96HIV Searches.and Seizures 

96HIV(C) Search Under Warrant 
96Hk144 Affidavits, Complaints, and 

Evidence for Issuance of Wan•ants 
96Hk146 k. Probable cause in general. 

Most Cited Cases 
The facts that the defendant's residence was 

located within athree-unit dwelling, and that the 
police did not observe which unit the confidential 
informant entered for a controlled buy, did not pre-
clude probable cause for a warrant to search de-
fendant's apartment for drugs. U.S.C.A. 
Const.Amend. 4. 

~6J Controlled Substances 96H G~149 

96H Controlled Substances 
96HIV Searches and Seizures 

96HN(C) Search Under Warrant 
96Hk144 Affidavits, Complaints, and 

Evidence for Issuance of Warrants 
96Hk149 k. Lapse of time; staleness. 

Most Cited Cases 
Delay of 72 hours between the third controlled 

buy of drugs and the application for a search war-
rant did not preclude probable cause to search de-
fendant's aparhnent for drugs, where the other in-
formation in the search warrant affidavit, including 

Page 2 

the two. other buys, established a continuing pattern 
of conduct in a fixed location over a comparatively 
longer time frame. U.S.C.A: Const.Amend. 4. 

[7] Arrest 35 <.~63.4(5) 

35 Arrest 
35II On Criminal Charges 

35k63 Officers and Assistants, Arrest 
Without Warrant 

35k63.4 Probable or Reasonable Cause 
35k63.4(5) k. Nature of offense; felony 

or misdemeanor. Most Cited Case's 

Arrest 35 060.3(2) 

35 Arrest 
35II On Criminal Charges 

35k60.3 Motor Vehicle Stops 
35k60.3(2) k. Particular cases. Most Cited 

Cases 
(Formerly 35k63.5(6)) 

While warrant to search defendant's apartment, 
for drugs, did not give troopers authority to seize 
defendant one and one-half blocks from his apart-
ment, h•oopers' awareness, when they stopped de-
fendant's vehicle one and one-half blocks fi•om the 
apairtment, that three controlled buys had occurred 
at the apartment during the preceding month, with 
the most recent buy within 72 hours of the stop, 
provided probable cause to believe that the defend-
ant had committed a cocaine h•affickmg felony of-
fense, justifying the stop and the subsequent war-. 
rantless an•est. U.S.C.A. Const.Amend. 4; 
M.G.L.A. c. 94C, § 32E(b). 

[8] Searches and Seizures 349 C~62 

349 Searches and Seizures 
349I In General 

349k60 Motor Vehicles 
349k62 k. Probable or reasonable cause. 

Most Cited Cases 
Under the automobile exception to the search 

wan•ant requirement, the warrantless search of a car 
is justified as long as the police have probable 

OO 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://web2.westlaw. com/print/printstream. aspx?prft=HTMLE&vi =2:0 &destination=atp&m... 8/8/2 011 



Page 4 of 11 

X84 
.pp.Ct. 270, 929 N.E.2d 984 

as: 77 Mass.App.Ct. 270, 929 N.E.2d 984) 

cause to believe that there is contraband in the car 
U.S.C.A. Const.Amend. 4. 

[9] Controlled Substances 96H G~112 

96H Controlled Substances 
96HIV Searches and Seizures 

96HN(B) Search Without Warrant 
96Hk110 Motor Vehicle Searches 

96Hk112 k. Probable or reasonable 
cause. Most Cited Cases 

Trooper had probable cause to .believe that 
there was contraband in defendant's car, for pur-
poses of automobile exception to search warrant re-
quu•ement; hooper was trained in identification of 
marijuana, including its appearance and odor, he 
had smelled burnt marijuana in the past, and, when 
he approached the driver's window, he detected an 
odor of burnt marijuana. U.S.C.A. Const.Amend. 4. 

[10] Criminal La~v 110 01134.60 

110 Criminal Law 
110XXIV Review 

110XXIV(L) Scope of Review in General 
110XXIV(L)5 Theory and Grounds of 

Decision in Lower Court 
110k1134.60 k. In general. Most Cited 

Cases 
The appellate court is free to affirm a ruling on 

a suppression motion on grounds different from 
those relied on by the motion judge if the correct or 
prefen~ed basis for affirmance is supported by the 
record and the findings. 

[11] Criminal Law 110 X115812 

110 Criminal Law 
110XXIV Review 

I l OXXIV(0) Questions of Fact and Findings 
110k1158.8 Evidence 

110k1158.12 k. Evidence wrongfully 
obtained. Most .Cited Cases 

Appellate court defers to the motion judge's as-
sessment of credibility of testimony at a suppres-
sion hearing. 

Page 3 

[12] Criminal Law 110 X627.10(5) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
110k627.10 Informers or Agents, Disclos-

ure 
IlOk627.10(5) k. Informer not a wit-

ness to or participant in offense. Most Cited Cases 
Disclosure of identity of confidential inform-

ant, so that defendant could prepare his defense, 
was not required, in prosecution for trafficking in 
cocaine, where informant did not actively particip-
ate in the charged crime, and instead, she acted 
only as a tipster. 

[13] Criminal Law 110 C:~627.10(1) 

110 Criminal Law 
110XX Trial 

110XX(A) Preliminary Proceedings 
110k627.10 Informers or Agents, Disclos-

ure 
110k627.10(1) k. In .general. Most 

Cited Cases 
Commonwealth's privilege against disclosure 

of confidential informant's identity applied even 
if the defendant knew informant's true identity. 

[14] Criminal Law 110 01885 

110 Criminal Law 
110XXXI Counsel 

I l OXXXI(C) Adequacy of Representation 
110XXXI(C)1 In General 

110k1879 Standard of Effective As-
sistance in General 

110k 1885 k. Exceptions to . two-
pronged standard. Most Cited Cases 

Defense counsel's failure to subject the prosec-
ution's case to meaningful adversary testing consti-
tutes prejudice per se, for purposes of a claim of in-
effective assistance of counsel, only when the attor-
ney's failure to test the government's case is 
"complete." U.S.C.A. Const.Amend. 6. 

O' 201 1 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Page 5 of 11 

929 N.E.2d 984 
77 Mass.App.Ct. 270, 929 N.E.2d 984 
(Cite as: 77 Mass.App.Ct. 270, 929 N.E.2d 984) 

[15) C►•iminal Law 110 01943 

110 Criminal Law 
110XXXI Counsel 

110XXXI(C) Adequacy of Representation 
I l OXXXI(C)2 Particular Cases and Issues 

110k1941 Argument and Conduct of 
Defense Counsel 

110k1943 k. Admissions or conces-
sions. Most Cited Cases 

Defense counsel's concessions of guilt did not 
constitute a complete lack of adversary testing of 
Commonwealth's case, and thus, defendant was not 
entitled to a presumption of prejudice, for purposes 
of his claim of ineffective assistance of counsel, in 
prosecution for trafficking in cocaine; defense 
counsel had competently argued issues relating to 
the search of the defendant's aparhnent, his stop 
and arrest, and the search of his car,. but defendant's 
motions to suppress were denied, the evidence 
against defendant was overwhelming, and defend-
ant, against counsel's advice, had rejected a favor-
able plea deal. U.S.C.A. Const.Amend. 6. 

[16] Criminal Law 110 01943 

110 Criminal Law 
110XXXI Counsel 

110XXXI(C) Adequacy of Representation 
110XXXI(C)2 Particular Cases and Issues 

110k1941 Argument and Conduct of 
Defense Counsel 

110k1943 k. Admissions or conces-
sions. Most Cited Cases 

Defendant was not prejudiced, as element of 
ineffective assistance of counsel, by counsel's al-
legedly deficient performance in conceding defend-
ant's guilt, in prosecution for trafficking in cocaine; 
the trial was jury-waived, the trial judge repeatedly 
recognized the proper scope of his role as fact fmd-
er, and the trial judge indicated that counsel's beha-
vior did not influence him. U.S.C.A. Const.Amend. 
6. 

[17] Criminal Law 110 C,`~656(2) 
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110 Criminal Law 
I l OXX Trial 

110XX(B) Course and Conduct of Trial in 
General 

110k654 Remarks and Conduct of Judge 
110k656 Comments on Evidence or 

Witnesses 
110k656(2) k. Examination and 

cross-examination of witnesses. Most Cited Cases 
Trial judge's questions during Commonwealth's 

direct examination of former drug chemist with 
state police crime laboratory were proper, in pro-
secution for trafficking in cocaine; questions simply 
clarified the representative sampling procedure the 
chemist employed regarding weight and identity of 
certain substances admitted in evidence, and the 
questions did not alter Commonwealth's burden. 

x986 Carlene A. Pennell, for the defendant. 

Fawn D. Balliro Andersen, Assistant District Attor-
ney, for the Commonwealth. 

P1•esent: MILLS, GREEN, & KATZMANN, JJ. 

MILLS, J. 
The defendant was indicted on a charge of traf-

ficking in cocaine, in violation of G.L. c. 94C, § 
32E(b )(2).FN' After hearing, a judge denied the r 
defendant's motion to suppress evidence and seek-
ing disclosure of the identity of a confidential in-
formanb. Trial was jury-waived before a different 
judge, who found the defendant guilty.Fxz 

FN 1. The grand jury also indicted the de-
fendant on charges - of possession of 
marijuana with intent to distribute, G.L. c. 
94C, § 32C(a ); three counts of possession 
of a class E drug with intent to distribute, 
G.L. c. 94C, § 32D(a ); and possession of a 
hypodermic needle, G.L. c. 94C, §§ 27, 38. 

FN2. Prior to trial, the Commonwealth 
filed a notice of none prosequi on the 
charge of possession of a hypodermic 
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needle. The judge found the defendant 
guilty on the marijuana charge, but that 
conviction was placed on file and is not 
before us. The judge found the defendant 
not guilty on the charges alleging posses-
sion of a class E drug with intent to distrib-
ute. 

In this consolidated appeal from his conviction 
and from the trial judge's denial of his new trial 
motion, the defendant argues that (1) his motion to 
suppress evidence obtained by searches of his auto-
mobile and apartment was erroneously denied and 
there was no probable cause for his .warrantless ar-
rest; (2) the identity of the informant should have 
l een disclosed; (3) he received ineffective assist-
ance of counsel; (4) the judge improperly ques-
tioned one of the Commonwealth's witnesses; and 
(5) these errors cumulatively require reversal. We 
affirm. 

Backgroz~nd. We summarize the relevant facts 
from the judge's findings on the motion to suppress, 
supplementing them where appropriate by unCon-
troverted testimony from the suppression hearing. 
See Commonwealth v. Washington, 449 Mass. 476, 
477, 869 N.E.2d 605 (2007). We save for later dis-
cussion the facts pertinent to the issues arising at 
trial. 

The defendant was suspected of selling drugs 
from his residence at 116 Perkins Street, apartment 
3, in Somerville. On September 1, 2005, Trooper 
Steven Racki secured a warrant to search that apart-
ment, and he and Trooper Scott Holland took posi-
tions near the aparhnent in anticipation of execut-
ing the warrant. At approximately 2:30 P.M., the 
defendant and a *987 female were observed leaving 
the apartment while carrying several bags. They 
entered an automobile and drove away. Trooper 
Fallon, who was in a marked State police cruiser, 
stopped the defendant's car about one and one-half 
blocks later. Trooper Holland positioned his un-
marked vehicle behind Trooper Fallon's cruiser, and 
as Holland approached the car, the defendant was 
exiting at Fallon's direction and Fallon stated that 
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he "smelled weed in the car." Trooper Holland, an 
experienced narcotics officer trained in the identi-
fication of marijuana by sight and smell, wallced to 
the driver's window and detected an odor of burnt 
marijuana emanating from the car's interior. Open-
ing the door, he observed marijuana roaches in the 
ashtray and, in the center console, a clear plastic 
bag containing marijuana. A further search of the 
car revealed a leather bag behind the driver's seat, 
in which were found clear plastic bags with a 
"white rock powder" that Trooper Holland believed 
to be cocaine. The defendant was transported to the 
police station for booking and the troopers returned 
to the aparhnent to execute the warrant, discovering 
narcotics, hypodermic needles, cash, personal pa- 
pers, and other items. 

[1] Discarssion. 1. Motion to suppress. "In re-
viewing the denial of a motion to suppress, we ac-
cept the motion judge's. subsidiary findings of fact 
absent clear error, and conduct an independent re-
view of the judge's ultimate findings and conclu-
sions of law." Commomvealth v. Stephens, 451 
Mass. 370, 381, 885 N.E.2d 785 (2008). 

[2][3] a. The search of the defendant's apa~~t-
ment. The defendant argues that the search warrant 
was not supported by probable cause. "To establish 
probable cause to search, the facts contained in an 
affidavit, and reasonable inferences that may be 
drawn from them, must be sufficient for the magis-
trate to conclude `that the items sought are related 
to the criminal activity under investigation, and that 
they reasonably may be expected to be located in 
the place to be searched at the time the search war-
rant issues.' " Commomvealth v. Lopes, 455 Mass. 
147, 164-165, 914 N.E.2d 78 (2009), quoting from 
Commonwealth v. Anthony, 451 Mass. 59, 68, 883 
N.E.2d 918 (2008). The sufficiency of a search 
warrant application to establish probable cause is 
judged solely within the four corners of the affi-
davit: See Commonwealth v. Connolly, 454 Mass. 
808, 813, 913 N.E.2d 356 (2009). In assessing the 
contribution of a confidential informant's tips to 
the probable cause analysis, we employ the familiar 
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tests of the informant's veracity and basis of know-
ledge. See Commonwealth v. Upton, 394 Mass. 
363, 374-375, 476 N.E.2d 548 (1985). We briefly 
summarize pertinent facts as set forth in the affi-
davit. 

In January, 2005, Trooper Racki spoke with a 
confidential informant he referred to by the 
pseudonym "Mary." She had provided information 
to police in the past that led to an arrest and seizure 
of drugs; most recently, three months prior to the 
affidavit. Maiy stated that she knew of an individu-
al named "Freddy Velez" who sold cocaine and 
marijuana. She provided a detailed physical de-
scription, offered his address and cellular telephone 
number, and stated that he sold drugs from his 
apartment and also made deliveries. Police investig-
ation confirmed the defendant's name, description, 
residency at the given address, and use of the given 
telephone number. During the month preceding the 
defendant's ai1•est, Mary, under police supervision, 
made three controlled purchases of cocaine at the 
defendant's apartment. The third buy occurred with-
in seventy-two hours of the application for the 
search warrant, which Trooper Racki X988 submit-
ted on the same day as the defendant's arrest. 

[4] We conclude that, in this case, Mary's vera-
city was established by the fact that she had previ-
ously given information which led to at least one 
arrest and seizure of contraband. See Conamon-
tivealth v. Perez—Baez, 410 Mass. 43, 46, 570 
N.E.2d 1026 (1991), and cases cited. Any weakness 
in her veracity, or in her basis of knowledge—if the 
latter was not fully established by her statements 
that the defendant had drugs in his aparhnent at a 
certain address and used a certain telephone num-
ber, and sold $50 quantities of cocaine in small 
glassine bags—was cured by the corroborative ef-
fect of the three controlled buys at that location. 
See Commomvealth v. Blake, 413 Mass. 823, 
828-829, 604 N.E.2d 1289 (1992). 

[5][6] The controlled buys in this case followed 
the familiar protocol recited in multiple cases. See, 
e.g., Commomvealth v. Despei•, 419 Mass. 163, 
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168, 643 N.E.2d 1008 (1994), and cases cited. The 
facts that the defendant's residence was located 
within athree-unit dwelling, and that the police did 
not observe which unit the informant entered, do 
not render the search warrant invalid. See Common-
wealth v. Wa~•ren, 418 Mass. 86, 90, 635 N.E.2d 
240 (1994) ("police [are] not .required to risk dis-
closure of thee• surveillance by accompanying the 
informant" to an apartment within a multi-unit 
dwelling). Additionally, the seventy-two-hour delay 
between the third. controlled buy and the application 
for the search warrant is not. troubling in these cir-
cumstances because the other information in the af-
fidavit, including the two other buys, established a 
continuing pattern of conduct in a fixed location 
over a comparatively longer time frame. See Com-
mon~~ealth v. Rice, 47 Mass.App.Ct. 586, 590, 714 
N.E.2d 839 (1999) ("Where conduct is shown to be 
continuing ... the passage of time becomes less im-
portant and staleness may be overcome"). The de-
scriptions of the three buys, which all occurred at 
the residence that was the target of the search war-
rant, as well as the information provided by Mary, 
furnished probable cause to issue the search warrant 
for the defendant's apartment. 

[7] b. The stop a~7d a~~rest of the defendant. The 
defendant correctly asserts that the search warrant 
itself did not give the troopers authority to seize 
him one and one-half blocks from his apartment. 
See Comnaontivealth v. Charms, 443 Mass. 752, 
764, 824 N.E.2d 809 (2005). However, at the time 
the car was stopped, the troopers were aware of the 
three controlled buys. Furthermore, they knew that 
these buys occurred during the month preceding the 
September 1, 2005, stop of the car, with the most 
recent within seventy-two hours of the stop. Ac-
cordingly, they had probable cause to believe that 
the defendant had committed a felony as proscribed 
by G.L. c. 94C, § 32E(b ), and thus both the initial 
stop and subsequent warrantless arrest were valid. 
See Commonwealth v. Charms, 443 Mass. at 
764-765, 824 N.E.2d 809 (controlled buy made un-
der police supervision within past fifteen days 
provided a basis for arrest, independent of recently 
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issued search warrant). 

[8][9][10][] 1] c. The lvarrantless sea~•ch of the 
defendant's car. Although the troopers did not have 
a warrant to search the car, under "the automobile 
exception to the warrant requirement, the search of 
the [car] was justified as long as the [troopers] had 
probable cause to believe that there was conh•aband 
in the car." Con7nromvealfh v. Grn~den, 451 Mass. 
43, 47, 883 N.E.2d 905 (2008). At the motion hear-
ing, Trooper Holland testified that he was trained in 
the identification of marijuana,*989 including its 
appearance and odor, that he had smelled burnt 
marijuana in the past, and that when he approached 
the driver's window, he detected an odor of burnt 
marijuana. FN' This alone furnished probable 
cause to believe that there was marijuana in the car 
and thus its search was justified.F^~' Id. at 48, 883 
N.E.2d 905 ("the odor of marijuana is sufficiently 
distinctive that it alone can supply probable cause 
to believe that marijuana is nearby".FNS

FN3. Because a trained officer's detection 
of the smell of burnt marijuana permits a 
search of a vehicle's passenger compart-
ment under the automobile exception, see 
Com»iorrti>>enith v. Gni•den, 451 Mass. 43, 
48, 883 N.E.2d 905 (2008), we need not 
consider the apparent inconsistency as to 
when the marijuana roaches were actually 
discovered. 

FN4. While the motion judge invoked the 
automobile exception based upon the prob-
able cause supporting the defendant's arrest 
for drug distribution, he noted in dictum 
his view that police detection of the odor 
of marijuana also justified the search. In 
any event we are "free to affirm a ruling on 
grounds different from those relied on by 
the motion judge if the correct or preferred 
basis for affirmance is supported by the re-
cord and the findings." Commonwealth v. 
Va Meng Joe, 425 Mass. 99, 102, 682 
N.E.2d 586 (1997). We also need not con-
sider the applicability of the doch•ine of 
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search incident to lawful arrest. See, e.g., 
Cornnronwenith v. Bongnrzone, 390 Mass. 
326, 351, 455 N.E.2d 1183 (1983). 

FNS. . The defendant argues that the smell 
of burnt marijuana was a pretext to justify 
the search of the car. We defer to the mo-
tion judge's assessment of credibility of 
testimony, Commomvealth v. Drzrce, 453 
Mass. 686, 699, 905 N.E.2d 70 (2009), and 
in this case, he explicitly found that Troop-
er Holland detected an odor of burnt 
marijuana. The defendant offered nothing 
that would undermine that Ending. Addi-
tionally, the lack of a certificate of analysis 
of the marijuana roaches does not support 
the defendant's fabrication argument when 
the roaches were never introduced in evid-
ence at any proceeding, and the defendant 
was not charged with possession of the 
roaches. Production of the roaches is not 
required when there is credible police testi-
mony concerning the smell of marijuana. 
'Compare Commomvealth v. Kitchings, 40 
Mass.App.Ct. 591, 595-596, 666 N.E.2d 
511 (1996). 

In sum, the ttuee controlled buys detailed in the 
affidavit supplied probable cause for the search' 
warrant; the stop and arrest was supported by prob-
able cause to believe the defendant had engaged in 
cocaine distribution; and the search of the car was 
proper under the automobile exception. Thus, the 
motion judge properly denied the defendant's mo-
tions to suppress evidence. 

[12][13] 2. Co~rfrdential informrnrt. The de-;~ 
fendant argues that the identity of the informant 
should have been disclosed. Here, Mary did IlOt 

participate in any of the charged crimes and she 
_was n~ot r~esent during the execution of the search 
warrant, tTie'se~zui•e of the ~ti e s,,,~from the defend-

na ~s apartment, or the, defendant's arrest~.~~e cued 
only as a tipster, not as an active tpai•ticipant_in the 

~cr mes changed, and thus disclosure of he►• i entity 
was~not required. See Contmoiirvedlth v. Bi•zezirislci, 
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405 Mass. 401, 408, 540 N.E.2d 1325 (1989) 
(government not required to disclose identity of in-
formant who is mere tipster and not active parti-
cipant in charged offense); Commonwealth v. 
Fernandes, 30 Mass.App.Ct. 335, 339, 568 N.E.2d 
604 (1991) (disclosure not required when informant 
did not participate in crime charged, even though he 
had participated in controlled buy within seven 
days of application for search warrant); Mass. G. 
Evid. § 509(a) (2010 ed.). Additionally, the Com-
monwealth's privilege applies even if the defendant 
knows Mary's .true identity. See Commonwealth v. 
Madigan, 449 Mass. 702, 711, 871 N.E.2d 478 
(2007). In Talancing the public interest in x990 
maintaining the confidentiality of the informant 
against the defendant's right to prepaa~e his defense, 
disclosure was not required in this case. See Com-
momvenith v. Lugq 406 Mass. 565, 570-572, 548 
N.E.2d 1263 (1990).x"6

FN6. The defendant's argument that Mary's 
identity was subject to automatic discovery 
lacks merit. The Commonwealth did not 
intend to present testimony from Mary at 
tt•ial (and indeed did not do so) and thus 
any "promises, rewards or inducements" 
made to her did not need to be disclosed. 
Mass.R.Crim.P. 14(a)(1)(A)(ix), as appear-
ing in 442 Mass. 1518 (2004). 

3. Ineffective assistmace. The defendant argues 
that he received ineffective assistance of counsel 
based upon the relaxation, intentional or otherwise, 
of the adversary process. The record reflects that 
defense counsel in effect pursued a strategy of "jury 
nullification" (despite that this was a bench trial), 
conceded liability for some of the crimes charged, 
and used the trial in an extended effort to seek leni-
ency in sentencing.FN' 

FN7. For example, defense counsel in-
formed the court that after the defendant 
was arrested, "he went to work in the fin-
ancial district earning a tremendous salary, 
earning hundreds of thousands of dollars 
legitimately, not on the streets, and that is 
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a tremendous turn around." Defense coun-
sel further argued that the defendant "has 
had a remarkable turnaround in his life" 
and that "[v]ery few criminal defendants 
can come before the Court and say, guess 
what I turned my life around, yes I made a 
mistake, yes this is what I did." 

In closing argument, defense counsel 
continued this strategy. He asked the 
court, "[w]hy should [the defendant] be 
held accountable for something that is so 
widely used," and suggested that based 
on the evidence, "this is just a, `Low 
level operation.' "Perhaps most trouble-
some is his argument that the defendant 
does not "need to sit in a cell for five 
years to be told that what he did in 2005 
was wrong; he already knows that, Judge." 

Although we normally review claims of inef-
fective assistance under the familiar principles of 
Comrnorrlvealth v. Scferian, 366 Mass. 89, 96, 315 
N.E.2d 878 (1974), the defendant seeks to bring his 
claim within dicta from United States v. Cr•onic, 
466 U.S.. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 
(1984), in which the United States Supreme Court 
identified three classes of ineffectiveness in which 
no showing of prejudice is required: a presumption 
of prejudice arises when there is (1) a "complete 
denial of counsel ... at a critical stage of [the] trial"; 
(2) "if counsel entirely fails to subject the prosecu-
tion's case to meaningful adversarial testing"; and 
(3) where, "although counsel is available to assist 
the accused during h•ial, the likelihood that any 
lawyer, even a fully competent one, could provide 
effective assistance is so small -that a presumption 
of prejudice is appropriate." FN8 Id. at 659-660, 
104 S.Ct. 2039. See Commonwealth v. Satterfield, 
373 Mass. 109, 115, 364 N.E.2d 1260 (1977) 
(acknowledging there are some circumstances 
where a showing of prejudice is not required). 

FN8. This third category can arise, for ex-
ample, when "designation of counsel [is] 
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either so indefinite or so close upon the tri-
al as to amount to a denial of effective and 
substantial aid in that regard." United 
States v. Cronic, 466 U.S. at 660, 104 S.Ct. 
2039, quoting from Powell v. Alabama, 
287 U.S. 45, 53, 53 S.Ct. 55, 77 L.Ed. 158 
(1932). 

[14] The Supreme Court has emphasized that 
the second category, which establishes prejudice 
per se when defense counsel fails to subject the 
prosecution's case to meaningful adversary testing, 
applies only when the attorney's failure to test the 
governments case is "complete." Bell v. Cone, 535 
U.S. 685, 697, 122 S.Ct. 1843, 152 L.Ed.2d 914 
(2002). While Massachusetts has not had the oppor-
tunity to X991 apply these principles to circum-
stances such as those presented here, courts in other 
jurisdictions have held that unauthorized conces-
sions of guilt can constitute a lack of adversary test-
ing within the meaning of United States v. C~~o~7ic, 
sup~'Q.FN9

FN9. See, e.g., United Stntes v. Sti>>anso~~, 
943 F.2d 1070, 1074 (9th Cir.1991) 
(defense counsel's concession in closing 
that there was no reasonable doubt about 
disputed factual issues "compel[led] an ap-
plication of the C~•onic exception"); People 
v. Dodson, 331 Il1.App.3d 187, 194, 264 
I11.Dec. 882, 771 N.E.2d 586 (2002) 
Cronic review warranted when defense 
counsel did not mount a true challenge to 
the State's case, in an effort to procure. le-
niency); State v. Curter, 270 Kan. 426, 
441, 14 Pad 1138 (2000) (attorney's 
"guilt-based .defense" in the face of his cli-
ent's claim of innocence "compel[led] ap-
plication of the C~•onic exception"); State 
v. Anrrya, 134 N.H. 346, 354, 592 A.2d 
1142 (1991) (prejudice was presumed 
when defense counsel, against the wishes 
of the defendant, argued to the jury for an 
acquittal on the charged offense of accom-
plice to first deg~•ee murder but fora con-
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viction as an accomplice to second degree 
murder); State v.' Harbison, 315 N.C. 175, 
180, 337 S.E.2d 504 (1985) ("ineffective 
assistance of counsel, per se in violation of 
the Sixth Amendment [to the United States 
Constitution], has been established in 
every criminal case in which the defend-
ant's counsel admits the defendant's guilt to 
the jury without the defendant's consent"). 

[15] We conclude that while some of defense 
counsel's remarks were improper, there was not a 
complete lack of adversary testing. Defense counsel 
competently argued, and preserved for our review, 
issues relating to the search of the defendant's 
apartment, his stop and arrest, and the search of his 
car. After the defendant's unsuccessful motions to 
suppress, the evidence against him was overwhelm-
ing and, against counsel's advice, he rejected a fa-
vorable plea deal. We note that conceding guilt to 
less serious offenses can be an appropriate litiga-
tion sri•ategy, see, e.g., Commonwealth v. 
Dtrrakorvslci, 58 Mass.App.Ct. 92, 93, 788 N.E.2d 
568 (2003), and in these circumstances, we do not 
discern a complete abandonment of the adversary 
process. Accordingly, the defendant is not entitled 
to a presumption of prejudice. 

[16] Nevertheless, we still assess the defend-
ant's ineffective assistance claim under Cornmon-
ii~ealth v. Snferiaj~, 366 Mass. at 96, 315 N.E.2d 
878. Here, the trial judge repeatedly recognized the 
proper scope of his role as fact finder, and he indiC-
ated that the attorney's behavior did not influence 
him FN10 Even if the "behavior of counsel [fell] 
measurably below that which might be expected 
from an ordinary fallible lawyer," the defendant has 
failed to demonstrate that he was deprived "of an 
otherwise available, substantial ground of defence." 
Ibid. 

FN 10. During direct examination of the 
defendant's mother, the judge stated, 
"[o]bviously the question of guilt is still to 
be deteirnined." Following counsel's clos-
ing argument, the judge stated, "[t]he 
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Court will of course apply the law to the 
facts that it finds from the evidence." 

[ 17] 4. The jzrdge's questioning. During trial, 
the Commonwealth elicited testimony from Andrew 
Bogle, a former drug chemist with the State police 
crime laboratory, regarding the weight and identity 
of certain substances that were admitted in evid-
ence. During the Commonwealth's direct examina-
tion, the judge questioned the witness. The defend-
ant argues that the judge's questions, which span 
approximately four transcript pages, impermissibly 
aided the Commonwealth in meeting its burden of 
proof. We disagree. 'The judge's questions, which 
simply clarified the representative sampling proced-
ure the chemist employed, were proper and did not 
alter the Commonwealth's burden. See Common-
wealth v. Dias, 373 Mass. 412, 416, 367 N.E.2d 
623 (1977) ("[A] judge Y992 may properly question 
a witness, even where to do so may strengthen the 
Commonwealth's case, so long as the examination 
is not partisan in nature, biased, or a display of be-
lief in the defendant's guilt"); Commonwealth v. 
Hassey, 40 Mass.App.Ct. 806, 810, 668 N.E.2d 357 
(1996) ("[A] trial judge may question witnesses to 
clarify the evidence"). 

5. Czrmulative errors. From what we have said 
above, it follows that we are not persuaded by the 
defendant's argument that his conviction should be 
reversed due to cumulative errors. 

Jzrdgment affirmed. 

Order denying motio~a for new trial affrrrned. 

Mass.App.Ct.,2010. 
Com. v. Velez 
77 Mass.App.Ct. 270, 929 N.E.2d 984 

END OF DOCUMENT 
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7 Harvard Street, Suite 220 
Brookline, MA 02445-7379 

Dear Attorney Shannon, 

TES: 781-897-8300 
FAx: I81-897-8301 

Attached is a CD containing the interview with Joseph Bushfan on 1/5/2011. 
Please note that the CD is being produced with the understanding that you will continue 
to abide by the protective order issued by Justice Cunis. Thani< you. 

Sincerely, 

~I ~ ~ 

Assistant District Attorney 
Middlesex District Attorney's Office 

Printed on recyded paper. 



GERARD T. LEONE, JR. 
DISTRICT ATTORNEY 
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MIDDLESEX DISTRICT ATTORNEY 

15 COMMONWEALTH AVENUE WOBURN, MA 01801 
WWW.MIDDLESEXDA.COM 

May 10, 2011 

Anthony Fugate, Esq. 
Bardoulle and Fugate 
22 Broad Street 
Lynn, Massachusetts 01902 

Dear Attorney Fugate, 

TES: 781-897-8300 
Fax: 781-897-8301 

Attached is a CD containing the interview with Joseph Bushfan on 1/5/2011. 

Please note that the CD is being produced with the understanding that you will continue 
to abide by the protective order issued by Justice Cunis. Thank you. 

Middlesex District Attorney's Office 

Printed on recyded paper. 
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~' .Massachusetts State Police Crime Scene Services Section 

r 

h.,..:'• .,. 

Crime Scene Report 

1. Station 2. Case No. 

`CSSS -Boston 11-00191 ,_ 

I!~ ~~ ~~~ ~~~ ~~' 1l~~ ~ ~ ~'~ I~ 
3..Department 4. Department Case No. 5. Report No. 6. Page 

`MSP Middlesex County Detective Unit 2011-110-0005 1 1 of 1 
~7. Reporting Ofticer (Rank, First, MI, Last & ID#) 7a. Signature 7b. Date Prepared 

`.Trooper Karrol G. Setalsingh, #1875 - ~ ' 1/7/11 ~ 
'.8. Approved by (Rank, First, MI, Last & ID#) 8a. S'gnat Sb. Date Approved 

`'Sergeant David C. Mahan, #1416 ` l / ,_/ 

9. Subject: Fatal Shooting 

Date of Offense: 1/5/2011 
Q~ T ~fense Location: Framingham
Investigator: Trooper Erik P. Gagnon #2523 

ctim(s): Eurie Stamps 
uspect(s): 

1 

x 

~x 1: On January 06, 2011, I attended and photographed the autopsy of OCME case # 11-0286 (Eurie , . 
~~ Stamps), it was performed by Dr. Henry Nields. At the completion of the autopsy, I took major case 

a=, ° prints of the decedent. 

;,{ 
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~. .,, 
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Page 1 of 1 
This Report is the Property of The Massachusetts State Police 

No part of this report may be disseminated outside the agency to.which provided 



Massachusetts State Police Crime Scene Services Section Report of Investigation 

1. Station 2. Case No. 

CSSS -Sudbury 11-00191 

3. Department 4. Department Case No. 5. Report No. 6. Page 

MSP Middlesex County Detective Unit 2011-110-0005 3 1 of 1 
7. Reporting Officer (Rank, First, MI, Last & ID#) 7a. Signatur ~ ~,r~ 

` 
7b. Date Prepared 

Trooper Michael Kerrigan, #3300 ~~ 01/24/2011 
8. Approved by (Rants, First, MI, Last & ID#) 8a. Signature 8b. Date Approved 

Detective Lieutenant Robin L. Fabry, #0973 ~ f ~ ~ , 

9. Subject: Fatal Shooting 

Date of Offense: 
Offense Location: 
Investigator: 
Victim(s): 
Suspect(s): 

1/5/2011 
Framingham 
Trooper Erilc P. Gagnon #2523 
Eurie Stamps 

On January 5, 2011, I, Trooper Michael Kerrigan received a call from AHQ to respond to 26 
Fountain St in the City of Framingham to assist Framingham PD in a police involved shooting investigation. I 
then notified Detective Lieutenant Robin Fabry and advised her of the situation. She in return authorized me to 
call another Trooper for additional support. Edward Kenney was then called and also advised of the situation. 
Upon arrival, at approximately 0330 AM I met with officers of Framingham PD along with other State Police 
personnel. Framingham PD had the scene secure. State police chemist and ballistics were also called to the 
scene. 

I documented the scene with over all digital photographs, notes, and a slcetch of the area. 
Trooper Kenney documented the scene with digital video. A drug search warrant was also served and 
documented at this same. address. The drug search warrant was documented by me with still digital 
photographs. All photographs and video taken were sent to the appropriate personnel. 

I respectfully request that this case be closed, pending further information 

Page 1 of 1 
This Report is the Property of The Massachusetts State Police 

No part of this report may be disseminated outside the agency to which provided 
t 
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Massachusetts State Police Crime Scene Services Section Report of Investigation 

1. Station 2. Case No. 

CSSS -Sudbury 11-00191 

(('~N~~'~ ~I~I~ ~~I~~ ~~ ~ ~~~11 ~~~I (~II'11~I ~ ~~I 
3. Department 4. Department Case No. 5. Report No. 6. Page 

MSP Middlesex County Detective Unit 2011-110-0005 4 1 of 1 
7. Reporting Officer (Rank, First, MI, Last & ID#) 7a. Signat re -> 7b. Date Prepared 

Trooper Edward Kenney, #3299 ,: ~ ~ ~~ 02-01-2011 
8. Approved by (Rank, First, MI, Last & ID#) 8a. ignature 86. Dat Appr ved 

Detective Lieutenant Robin L. Fabry, #0973 ~ -, ~ ~2.... 7 ~~ 

9. Subject: Fatal Shooting 

Date of Offense: 
Offense Location: 
Investigator: 
Victim(s): 
Suspect(s): 

1/5/2011 
Framingham 
Trooper Erik P 
Eurie Stamps 

Gagnon #2523 

On Friday January 28, 2011 I was contacted by Trooper Steven Walsh of the State Police Ballistics Section who 
requested I document the front grip from Item 2-1 with digital photographs. At approximately 1300 Hrs Tpr 
Walsh delivered the front rifle grip to the Sudbury lab where it was visually observed and photographed. Tpr 
Walsh returned this item to the Ballistics section. These photographs have been sent to the appropriate 
personnel. 

Page 1 of 1 
This Report is the Property of The Massachusetts State Police 

No part of this report may be disseminated outside the agency to which provided 



Massachusetts State Police Crime Scene Services Section Crime Scene Report 

1. Station 2. ':Case No. 

CSSS -Sudbury 11-00191 

3. Department 4. Department Case No. 5. Report No. 6. Page 

MSP Middlesex County Detective Unit 2011-110-0005 7 1 of 1 
7. Reporting Officer (Rank, First, MI, Last & ID#) y~ignature y' 7b. Date Prepared 

Trooper Regina G. Cameron, #0704 ,~. /2/11 
8. Approved by (Rank, First, MI, Last & ID#) 

Detective Lieutenant Robin L. Fabry, #0973 
Signature 

/..-,Z 
8b. Da e Ap roved 

J ~ ~ 3 ~ ~ 

9. Subject: Fatal Shooting 

Date of Offense: 
Offense Location: 
Investigator: 
Victim(s): 
Suspect(s): 

1/5/2011 
Framingham 
Trooper Erik P. Gagnon #2523 
Eurie Stamps 

1. On March 2, 2011, at approximately 1000 hours, I was dispatched to respond to the Massachusetts State 
Police Ballistics Section at the Forensic and Technology Center in Maynard to assist in the above 
investigation. 

2. At approximately 1005 hours I arrived at the Ballistics Section and met with case officer Trooper Steve 
Walsh and Detective Lieutenant Michael Coleman and I photographed a weapon as requested by 
Trooper Erilc Gagnon of the Middlesex State Police Detective Unit. 

3. The item was documented with appropriate digital photographs as requested by Trooper Gagnon and 
sent to the appropriate personnel. 

Page 1 of 1 
This Report is the Property of The Massachusetts State Police 

No part of this report may be disseminated outside the agency to which provided 
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OEYAL L PATRICK 
GOVERN[7R 

71Mt~THY P, M{,fRRAY ~ ~~ ~ —
uEur~~raNrocwFRrvca ~.~~ ~ ~„ 

MARYELj7A8ETH H~FF~RNAN 
~ ~~~el~ L~~.T.~.t~ 6E'CR6TARY 

G~LOIU~LMARIAN J. MGG~1/EFIh! ~'~~ ~~ ,~y~j~ ~ fi,~rdr~ ~ ~frye~s~~—,~~rf~~+ SUPE'RlNTFNOFNT ~F 

FIRI~~'~RLViS ~D~111TIFI~ATION SECTYC?N I~p1~RT (Addendum) 

Cage dumber: 1 ! ~{.0191 I3at¢ Januat~ 15, ~O1 [ 

Agency: MI SI'a 1'~(iddlesex County Detective CJnit Agency Case Number: 2pl 1-110-t1Q4S 

p~f~ndant or ~usp~cC: base Type: ~ Fatal Shooting 
Victirn(,~): E~~1~i~ stamps D2~te of Incident: 1/5/2011 

Un January 0~, SDI 1 ~ Troa~er ~St~r~~ V~lalsh ofthe SP ~altistics -Maynard received item 2~1 ~t the 
Framingh~rt~ Pvli~e Stati~t~ R~~e ar~d submitted it to this ~~ctian fox examination; 

~-! S.S6mm caliba~r'~ ;olt 1V1-4 G~mmando semi-automatic/autprra~tic rifle serial t~tunber AQZ~Q$21 
and (1~ m~.ga~~iri~~; containing twenty-six (26)1i~v~ ~artridge~ from We~p~n. Th~~e was one live 
~~midg~ in th~~ t~h~un6ar when the weapon was cleared, Also submitted rx+ere two magazines az~d 
fi~ty~~ix (56) l~iv~,; c ridges. 
Barrel Length. 13 ineh~s including flash suppr~ssar. 
Overall ~:~ngtlY: ;;p `t inches ~s submitted 
.Test Fine; Yes 11~Ialfunctians: Npne 
Trigger Pull: '3e n~-~utam~ti~ 6.22 — 6.9~ lbs. Aut~omati~ 9,2$ — ~.821b~ 

2-2 .40 S&~.W c~Ii~~E.r fag ~~uer model P'226 semi-au~tamatic pistol, serial Humber i,ILT635241 with 
Chree magazine;;; ,incl thirty-seven live cartridges. 

Pursuant to a ~~a ~c~ warrant executed at 2~ Fountain Street, Framing}~~, the Follov~ving 
evid~no~ was reca~w~r~d: 

3-1 Qn~ (1} 5.56 n~m~ caliber discharged c~.ttndge caging ~eaov~red from the laundry roam adjacent 
to th,~ rear bedrt~t~r~. Headst~rr~p: "LC OS", 

G?n J'anuary 6, :70 ~ T I received from ~'echnician 1Vikia Hackett at the Office of khe thief Medioa~ 
Examiner 720 .A.J I~~ny street Poston; 

6-1 Spent lead and ja~,]det fragments weighing L ~,1 grains, re~owered during an autopsy of the wave 
victim 



~2f11f2011 14;5 FAQ 9784513 81 ~ ~Q3~~~~ 

i 

LIMS#11-Q0191 

As a result of a physical ~rnd microscopic e,caminatian of th8 er+idenoe discharged cartridge casing (item 3-1) 
and the discharged cartritl,~e casing test fires (items 2-l.l} it is my apinian: 

A/ They both share thQ sa,~na class charscteristic of caliber and firing pin improssion shape, ~Qwever, they lack 
gt~fficient agreement of wt~ique microscopic marks to determine tha sot~.tce weapon. My result ~s inconclusive. 

F3/ The item 6-1 spent ja~c~.et and I~~d fragments were too damaged fox further identi~aation. 

C/ Item 2-2 was not ~x~min(e~. 

~~ ` ~~~~ 
Tro~ppe~r Stephen W~~sh 
Mass~chusett~ State Palice 
Fiwe~rms Yaentif~Gation Section 
sw~lsh ~a pol.state.m~.r~s 

oc: Trdopar E;ril~ P, Gagnon #2523 , 
MSf~ Mictdl~ sex County Detective Unit' 



KREINDLEit ~ ~REII~II~I.ER LLP 

TRADITION OF EXCELLENCE 

277 Dartmouth Street 
Boston, MA 02116-2805 ~ 

(617) 424-9100 
Fes: (617) 424-9120 
www.kreindler.com 

September 10, 2013 

via U.S. Mail 

Marian T. Ryan, District Attorney 
Office of the Middlesex District Attorney 
15 Commonwealth Avenue 
Woburn, MA 01801 

Re: Eurie Stamps, Jr. et al v. Town of Framingham, et al (Civil Action No.: 12-cv-11908 
 ~FDSO 

Dear Attorney Ryan: 

I am writing with regard to the Subpoena to Produce Documents that was sent to your office on August 8, 
2013, in which we requested documents pertaining to the fatal shooting of Eurie Stamps, Sr. on January 5, 
2011 in Framingham, Massachusetts by Framingham Police Officer Paul Duncan. The deadline by which 
all documents were to be produced, as specified on the subpoena, was September 9, 2013. We are not yet 
in receipt of any documents, or any correspondence objecting to the production of the requested 
documents, by your office. 

At this time and pursuant to the Subpoena to Produce Documents, we request the immediate production 
of the following documents: 

1. All documents concerning the homicide investigation conducted by the Office of the 
Middlesex District Attorney regarding the January 5, 2011 shooting of Eurie Stamps, Sr., at 
26 Fountain Street in Framingham, Massachusetts. 

2. All documents, correspondence, memoranda, and/or communication of any kind, including 
emails and text messages, transmitted between the Office of the Middlesex District Attorney 
and any employee or law enforcement personnel of the Framingham Police Department 
related to the shooting of Eurie Stamps, Sr. on January 5, 2011 at 26 Fountain Street in 
Framingham, Massachusetts. 

3. All documents concerning or referring to the conduct of Officer Paul Duncan during the 
execution of the search warrant on January 5, 2011 at 26 Fountain Street in Framingham, 
Massachusetts and during the shooting of Eurie Stamps, Sr. 

4. All investigative records and reports, including but not limited to the complete police report 
for the execution of the search warrant at 26 Fountain Street in Framingham and the shooting 

New York Office California Office 
750 Third Avenue, New York, NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613 

Tel: (212) 687-8181 Fax: (212) 972-9432 Tel: (213) 622-6469 Fax: (213) 622-6019 



of Eurie Stamps, Sr. 

5. Complete ballistics reports. 

6. Written or recorded witness statements. 

7. Emails, cell phone records, and/or text messages sent or received by members of the 
Framingham Police Department regarding the shooting. 

8. Correspondence from the past ten years, by and between any former or present member of the 

Framingham Police Department (including but not limited to the Chief of Police), and the 
Massachusetts State Police regarding the adequacy of SWAT training and/or lack of 
qualifications of the Framingham SWAT team. 

9. Personnel files for Officer Paul Duncan. 

10. Any written review or record of consulta*ion compiled by the National Tactical Officers 
Association or its members. 

11. All documents concerning the After Action review and critique conducted by the 
Framingham Police Department after the execution of the search warrant on January 5, 2011 

at the home of Eurie Stamps, including the review report and all documents relied upon when 

preparing the report. 

12. All Framingham Police Department protocols and policies relating to the use of force, 
including excessive force, including but not limited to the "Stop, Frisk and Threshold 
Inquiries" departmental policy. 

13. All SWAT team training manuals. 

14. All training manuals, updates, and other written materials provided to the SWAT team 
members and trainees concerning legal issues regarding execution of search warrants, the use 

of deadly force, and 4"' Amendment issues. 

15. All statements of police officers who participated in or who were present at or in the vicinity 

of the Stamps Shooting; 

16. A11 documents corce~ing the iu'entit~~ and role of each member of the Framingham Police 
SWAT team who participated in or who were present at or in the vicinity of the Stamps 
Shooting. 

A copy of the subpoena is attached for your convenience. Based on the foregoing, we demand that copies 

of the aforementioned documents be produced to this office within ten (10) days. 

Thank you for your cooperation and attention to this matter. 

Ve ruly y~rs, 

~._ J ~ ~ 

ristin ~ M. Graz no ~~-~~ 
Law Cle k -" 



AO 88B (Rev, 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit lnspecdon of Premises in a Civii Action 

UNITED STATES DISTRICT COURT 
for the 

District of Massachusetts 

Eurie A. Stamps, Jr. et al. ~ __._.,.........~.......w_~.....~.._. _._......._. ................~~. .. .. _....~..~....._...____.__ ,..... 
Plaintiff 

v. ) Civil Action No. 1:12-cv-11908-FDS 

Town of Framingham, et a1. ) (If the action is pending in another district, state where; 

Defendant ~ ) 

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS 
OR TO PERMIT INSPECTION OF PREMISES IN A CIVII. ACTION 

To: Office of the Middlesex District Attorney 
15 Commonwealth Avenue, Woburn MA 01801 

Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following 
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the 
material: 

See attached list. 

Place: Kreindler & Kreindler, LLP Date and Tirne: 

277 Dartmouth Street 4th Floor, Boston MA 02116 09/09/2013 9:00 am 

~ Inspection of Premzses: YOU ARE COMMANDED to permit entry onto the designated premises, land, or 
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party 
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it. 

Place: Date and Time: 

'The provisions of Fed., R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule 

45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are 
attached. 

,t 
CLERK OF CD UR7' ~'~,~' "~ 

Y 
Signature of Clerk or Deputy Clerk Attorney's signature 

r 

The name, address, e-mail, and telephone number of the attorney representing (name o}'party) Eurie Stamps, Jr. 

who issues or requests this subpoena, are: 

Joseph Musacchio, Kreindler & Kreindler LLP, 277 Dartmouth St. Boston MA 02116, Tel. (617) 424-9100. Email: 
jmusaccio@kreindler.com 



AO 88B (Rev. 06/09) Subpoena to Produce Docuwents, lnfonnarion, or Objects or to Permit Inspection of Preuuses in a Civil Action (Page 2) 

Civil Action No. 1:12-cv-11908-FDS 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Ferl, R. Civ P. 45.) 

This SubpOenit fOY (name of individual and title, if any) 

was received by me on (dace) 

Cl I served the subpoena by delivering a copy to the named person as follows: 

on (date) ; or 

~ I returned the subpoena unexecuted because: 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness fees for one day's attendance, and the mileage allowed by law, in the amount of 

My fees are $ for travel and $ for services, for a total of $ 0.00 F 

I declare under penalty of perjury that this information is true. 

Date: 
Server's signature 

Printed name and title 

—..._ 
Server's address 

Additional information regarding attempted service, etc: 



AO 88B (Rev, 06109) Subpoena to Produce Documents, Infonnadon, or Objects or to Permit Inspection of Premises in a Civil Acuon(Page 3) 

Federal Rule of Cival Procedure 4S (c), (d), and (e) (Effective 12/1/07) 

(c) Protecting a Person Subject to a Subpoena. 
(1) Avoiding Undue Burden or Expense; Sanctions. A party or 

attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a 
person subject to the subpoena. The issuing court must enforce this 
duty and impose an appropriate sanction —which may include lost 
earnings and reasonable attorney's fees — on a party or attorney 
who fails to comply. 

(2) Command to Produce Materials or Permit Inspectio». 
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or 
to per►nit the inspection of premises, need not appear in person at the 
place of production or inspection unless also commanded to appear 
for a deposition, hearing, or h-iai. 

(B) Objections. A person commanded to produce documents or 
tangible things or to permit inspection may serve on the party ar 
attorney designated in the subpoena a wz~itten objection to 
inspecting, copying, testing or sampling any or all of the materials or 
to inspecting the premises.— or to producing electronically stored 
information in the form or forms requested. The objection must be 
served before the earlier of the time specified for compliance or 14 
days after the subpoena is served. If an objection is made, the 
following rules apply; 

(i) At any time, on nonce to the commanded person, the serving 
party may move the issuing court for an order compelling production 
or inspection. 

(ii) These acts may be required only as directed in the order, and 
the order must protect a person who is neither a party nor a party's 
officer from significant expense resulting from compliance, 
(3) Quashing or Modifying a Subpoena. 

(A) When Required. On timely motion, the issuing court must 
quash or modify a subpoena that: 

(i) fails to allow a reasonable time to comply; 
(ii) requires a person who is neither a party nor a party's officer 

to travel more than 100 miles from where that person resides, is 
employed, or regularly transacts business in person —except that, 
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to 
attend a trial by traveling from any such place within the state where 
the trial is held; 

(iii) requires disclosure of privileged or other protected matter, if 
no exception or waiver applies; or 

(iv) subjects a person: to undue burden. 
(B) When Permitted. To protect a person subject to or affected by 

a subpoena, the issuing court may, on motion, quash or modify the 
subpoena if it requires: 

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; 

(ii) disclosing an unretained expert's opinion or information that 
does not describe specific occurrences in dispute and results from 
the expert's study that was not requested by a party; or 

(iii) a person who is neither a party nor a party's officer to incur 
substantial expense to travel more than 100 miles to attend trial. 

(C) Spectfyzng Conditions as an Alternative, In the circumstances 
described in Rule 45(c)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under 
specified conditions if the serving party: 

(i) shows a substanrial need for the testimony or material that 
cannot be otherwise met without undue hardship; and 

(ii) ensures that the subpoenaed person will be reasonably 
compensated. 

(d) Duties in Responding to a Subpoena. 
(1) Producing Documents or Electronically Stored Information. 

These procedures apply to producing documents or electronically 
stored information; 

(A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary 
course of business or must organize and label them to correspond to 
the categories in the demand. 

(B) Form for Producing Electronically Stored Information Not 
Specified. I£ a subpoena does not specify a form for producing 
electronically stored information, the person responding must 
produce it in a form or forms in which it is ordinarily maintained or 
in a reasonably usable form or forms. 

(C) Electronically Stored Information Produced in Only One 
Form. The person responding need not produce the same 
electronically stored information in more than one fora, 

(D) Inaccessible Electronically Stored Information, The person 
responding need not provide discovery of electronically stored 
information from sources that the person idenrifies as not reasonably 
accessible because of undue burden or cost. On motion to compel 
discovery or for a protective order, the person responding must show 
that the information is not reasonably accessible because of undue 
burden or cost. If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting party shows 
good cause, considering the limitations of Rule 26(b)(2)(C). The 
court may specify conditions far the discovery. 
(2) CJainring Privilege or Protection. 
(A) Information Wit7rheld. A person withholding subpoenaed 

information under a claim that it is privileged or subject to 
protection as trial-preparation material must: 

(i) expressly make the claim; and 
(ii) describe the nature of the withheld documents, 

communications, or tangible things in a manner that, without 
revealing information itself privileged or protected, will enable the 
parties to assess the claim. 

(B) Information Produced. if information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any 
party that received the informarion of the claim and the basis for it. 
After being notified, a party must promptly return, sequester, or 
destroy the specified information and any copies it has; must not use 
or disclose the information until the claim is resolved; must take 
reasonable steps to retrieve the information if the party disclosed it 
before being notified; and may promptly present the information to 
the court under seal for a determination of the claim. The person 
who produced the information must preserve the information until 
the claim is resolved. 

(e) Contempt. The issuing court may hold in contempt a person 
who, having been served, fails without adequate excuse to obey the 
subpoena. A nonparty's failure to obey must be excused if the 
subpoena purports to require the nonparty to attend or produce at a 
place outside the limits of Rule 45(c)(3)(A)(ii). 



Attachment A: 
List o~ documents, electronically stored information, and/ar objects to be produced 

1. All documents concerning the homicide investigation conducted by the Office of the 
Middlesex District Attorney regarding the January 5, 2011 shooting of Eurie Stamps, Sr., at 
26 Fountain Street in Framingham, Massachusetts. 

2. All documents, correspondence, memoranda, and/or communication of any kind, including 
emails and text messages, transmitted between the Office of the Middlesex District Attorney 
and any employee or law enforcement personnel of the Framingham Police Department 
related to the shooting of Eurie Stamps, Sr. on 7anuary 5, 2011 at 26 Fountain Street in 
Framingham, Massachusetts. 

3. A11 documents concerning or refemng to the conduct of Officer Paul Duncan during the 
execution of the search warrant on January S, 2011 at 26 Fou~~tain Street in Frarninglaam, 
Massachusetts and during the shooting of Eurie Stamps, Sr. 

4, All investigative records and reports, including but not limited to the complete police report 
for the execution of the search warrant at 26 Fountain Street in Framingham and the shooting 
of Eurie Stamps, Sr. 

5. Complete ballistics reports. 

6. Written or recorded witness statements. 

7. Emails, cell phone records, and/or text messages sent or received by members of the 
Framingham Police Department regarding the shooting, 

8. Correspondence. from the past ten years, by and between any former or present member of the 
Framingham Police Deparhnent (including but not limited to the Chief of Police}, and the 
Massachusetts State Police regarding the adequacy of SWAT training and/or lack of 
qualifications of the Framingham SWAT team. 

9. Personnel files for Officer Paul Duncan. 

10. Any written review or record of consultation compiled by the National Tactical Officers 
Association car its members. 

11. All documents concerning the After Action review and critique conducted by the 
Framingham Police Department after tha execution of the search warrant on Januaty 5, 2011 
at the home of Eurie Stamps, including the review report and all documents relied upon when 
preparing the report. 

12. All Framingham Police Department protocols and policies relating to the use of force, 
including excessive force, including but not limited to the "Stop, Frisk and Threshold 
Inquiries" departmental policy. 

13. All SWAT team training manuals. 



14. All training manuals, updates, and other written materials provided to the SWAT team 
members and trainees concerning legal issues regarding execution of search warrants, the use 
of deadly force, and 4 h̀ Amendment issues. 

15. All statements of police officers who participated in or who ware present at or in the vicinity 
of the Stamps Shooting; 

16. All documents concerning the identity and role of each member of the Framingham Police 
SWAT team. who participated in or who were present at or in the vicinity of the Stamps 
Shooting. 



Middlesex Sheriff's Office • Civii Division, P.O. Box 410180, Cambridge, MA 02741-0002 ~ {617) 547-1171 

,1 .~ MlQrdl~'$GX, SS. 

August 20, 2013 
I hereby certify and return that on 8/19/2013 at 3:00 PM.I served a true and attested copy of the SUBPOENA DUCES TECUM, 
ATTACHMENTS in this action in the following manner: To wit, by delivering in hand to JESSICA LANGSAM, agent, person in 
charge at the time of service for OFFICE OF THE MIDDLESEX DISTRICT ATTORNEY, at 15 COMMONWEALTH Avenue Woburn, 
MA 01801 ,Fees: Attest ($5.00) Basic Service Fee ($30.00) Postage and Handling ($1.00) Travel ($6.40) Witness Fee ($2.70) 
Total: $45.1Q 

Deputy Sheriff 
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UNI'~ED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

EURIE A. STAMPS, JR. and NORMA 
BUSHFAN-STAMPS, Co-Administrators of 
the Estate of Eurie A. Stamps, Sr., 

Plaintiffs, 

v. 

TOWN OF FRAMINGHAM and PAUL K. 
DUNCAN,. 

Defendants. 

SAYLOR, J. 

I. Background 

Civil No. 
12-11908-FDS 

MEMORANDUM AND ORDER ON 
PLAINTIFFS' MOTION TO COMPEL 

This is a civil rights action arising out of the shooting of an individual during the 

execution of a search warrant. On January 25, 2011, Eurie Stamps, Sr., was shot and killed in 

his home by defendant Paul Duncan, an officer of the Framingham Police Department. Plaintiffs 

Eurie Stamps, Jr., and Norma Stamps are the co-administrators of the elder Stamps's estate. 

They have brought suit on behalf of the estate against Duncan and the Town of Framingham, 

alleging violations of the constitutional rights of the elder Stamps under 28 U.S.C. § 1983, and 

wrongful death under the Massachusetts Torts Claims Act, Mass. Gen. Laws ch. 258, § 2. 

The Middlesex District Attorney's Office performed an investigation into Stamps's death 

to determine whether Duncan, or any other individual, should be prosecuted. The office decided 

against prosecuting Duncan. 
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the scene of Stamps's death, but does not remember which officer. (Id. ¶ 5). Finally, he states 

that he wrote the handwritten notes on pages 919-24 as part of his investigation. (Id. at 6). 

The Magistrate Judge denied the motion for reconsideration, stating that it would be 

unfair for him to consider the late production of relevant evidence on the issue of privilege. The 

DA's office filed an objection to the Magistrate Judge's order on the motion for reconsideration, 

contending that it did not discover that Verner wrote the notes until February 27, 2014, and that 

the timing of the production of Verner's affidavit did not constitute a waiver of the privilege. 

Plaintiffs have also filed an objection to the Magistrate Judge's order, contending that the 

deliberative process privilege and the attorney work-product doctrine do not apply to the 

documents on pages 146-49, 211-14, 262-63, and 323-24.1

II. Standard 

A party may object to a magistrate judge's report and recommendation on nondispositive 

matters. Fed. R. Civ. P. 72(a). "The district judge in the case must consider timely objections 

and modify or set aside any part of the order that is clearly erroneous or is contrary to law." Id. 

A court must quash or modify a subpoena that "requires disclosure of privileged or other 

protected matter, if no exception or waiver applies." Fed. R. Civ. P. 42(d)(3). Under Rule 45, a 

party withholding privileged information under a claim that it is privileged must (1) expressly 

make the claim and (2) describe the nature of the withheld documents that will enable the parties 

to assess the claim. Fed. R. Civ. P. 45(e)(2)(A). In federal cases, "[t]he common law—as 

interpreted by United States courts in the light of reason and experience—governs a claim of 

' To the extent that the Magistrate Judge's order was not objected to, it will be adopted. 
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than purely factual import." Hall, 734 F.2d at 66. "[T]he ultimate purpose of this long-

recognized privilege is to prevent injury to the quality of agency decisions." N.L.R.B. v. SeaNs, 

Roebuck & Co., 421 U.S: 132, 151 (1975). To qualify for the privilege, the government must 

prove the document at issue was (1) "prepared prior to a final decision in order to assist an 

agency decisionmaker in arriving at his decision," and (2) "a direct part of the deliberative 

process in that it makes recommendations or expresses opinions on legal or policy matters." 

To1vn of Norfolk v. Unr.'ted States Army Corps ofEng'rs, 968 F.2d 1438, 1458 (1st Cir. 1992) 

(internal quotations omitted). 

1. Objections by Plaintiffs 

Plaintiffs contend that the documents on pages 146-49, 211-14, and 323-24 are not 

covered by the deliberative-process privilege because the privilege does not protect observations 

of fact or comments about routine administrative matters. However, "handwritten notes taken in 

the course of witness interviews and while reviewing transcripts are part of the deliberative 

process which could reflect judgments regarding [a prosecutor's) decision not to prosecute [a] 

case." Gomez v. City of Nashua, N.H., 126 F.R.D. 432,. 436 (D.N.H. 1989); see also Starkey v. 

Bi~^Nitteri, 2013 WL 3984599, at *2 (D. Mass. Aug. 2, 2013) (noting the deliberative-process 

privilege applies "not only to decisions made by federal government agencies, but also decisions 

by prosecutors"). Documents discussing whether criminal charges should be brought against an 

individual are direct parts of a deliberative process on legal matters, and therefore fall under the 

deliberative-process privilege. See Town of Norfolk, 968 F.2d at 1458. 

The documents on pages 146-49 consist of a memorandum from the district attorney to 

his subordinates commenting on a draft report regarding the shooting, with handwritten notes 
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Accordingly, the Court finds that the'Magistrate Judge's order sustaining the assertion of 

the deliberative-process privilege as to the documents on pages 146-49, 211-14, and 323-24 was 

not clearly erroneous or contrary to law. 

2. Objections by the DA's Office 

The DA's office contends that the documents on pages 1-16, 150-202, 817, and the 

handwritten notes on pages 919-24 are protected by the deliberative-process privilege. The 

Magistrate Judge rejected the claim of privilege on the grounds that the office provided the basis 

for its assertion of the privilege only after he had decided the motion. 

Under Fed. R. Civ. P. 45, the party claiming that documents are privileged must describe 

the nature of those documents so the parties can assess the claim. "[C]ourts consistently have 

held that the rule requires a party resisting disclosure to produce a document index or privilege 

log." In re Grand Jury Subpoena, 274 F.3d 563, 575 (lst Cir. 2001) (collecting cases). "A party 

that fails to submit a privilege log is deemed to waive the underlying privilege claim." Id. at 

576. "[T]he failure to produce a log of sufficient detail [also] constitutes a waiver of the 

underlying privilege or work product claim." Charles A. Wright &Arthur R. Miller, 8 Fed. 

Prac. & Proc. Civ. § 2464 (3d ed.). 

Originally, the DA's office provided no information as to who made the notes at issue, 

why they were made, or how they were intended to be used. Because that information was not 

provided, the DA's office failed to comply with Rule 45(d)(2) by failing to produce a privilege 

log containing enough detail to allow the Magistrate Judge to evaluate its claim of privilege. 

The DA's office has subsequently represented to the Court that it only discovered the 

notes were written by Verner after February 27, 2014. (Obj. to Mot. to Reconsider, Docket No. 

7 
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(quoting Marx v. Kelly, Hart &Hallman, P.C., 929 F.2d 8, 10-11 (1st Cir. 1991)). While other 

sanctions may be appropriate for late disclosure, waiver—the most extreme sanction—should be 

used rarely. 

The DA's office appears to have made a good faith attempt to comply with Rule 

42(d)(3). Although it should have conducted a more thorough review of the disputed documents 

and provided the information in the Verner affidavit at an earlier date, the late disclosure does 

not rise to the level of waiver of the deliberative-process privilege. The office also does not 

appear to have disclosed the information late in bad faith or deliberately delayed the adjudication 

of its claim of privilege. The Court therefore will consider the merits of the privilege claim. 

The documents on pages 1-16 and 150-202 contain notes Verner tools on taped 

interviews, and were used to assist the DA's office in deciding whether to prosecute Duncan. 

The interviews were already turned over to plaintiffs. The documents fall squarely under the 

deliberative-process privilege. See Gomez, 126 F.R.D. at 436. 

The document on page 817 contains Verner's impressions of the strengths and 

weaknesses of the case against Duncan. The documents on pages 921-24 are model jury 

instructions with handwritten notes on them that also contain Verner's impressions of the 

strengths and weaknesses of the case against Duncan. The notes on those documents were made 

by Verner to assist the DA's office in deciding whether to prosecute. They also therefore fall 

squarely into the deliberative-process privilege. Plaintiffs have not proved a sufficient need for 

the documents to overcome the privilege. 

Accordingly, the Court will overrule the Magistrate Judge's order as to the documents on 

pa,~es 1-16, 150-202, 817, and 919-24. The motion to compel will be denied as to the documents 

D 
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document if prepared for a nonparty to the litigation, work product protection does not apply, 

even if the nonparty is a party to closely related litigation."). 

Thus, "many courts have found the work-product privilege unavailable when a 

prosecutor in a prior criminal investigation later objects to discovery by a litigant in a related and 

subsequent civil lawsuit." Ostrowski v. Holem, 2002 WL 31956039, at *4 (N.D. Ill. Jan. 21, 

2002) (collecting cases); see also Klein v. Jefferson Parish Sch. Bd , 2003 WL 1873909, at *3 

(E.D. La. Apr. 10, 2003); Boyd v. City and Cnty. of San Francisco, 2006 WL 1141251, at *3-4 

(N.D. Cal. May 1, 2006); Carter v. City of Philadelphia, 2000 WL 632988, at * 1 (E.D. Pa. May 

5, 2000). There appears to be no contrary authority in this circuit, and one district court has 

agreed. See Gomez v. City of Nashua, N.H., 126 F.R.D. 432, 434 n.l (D.N.H. 1989). 

The DA's office contends that attorney work product from third parties is protected by 

Fed. R. Civ. P. 45(d)(2), which governs objections to subpoenas served on third parties. It also 

contends that the common-law work-product protection extends beyond the plain text of Rule 

26(b)(3), citing Wood v. McCown, 784 S.W.2d 126 (Tex. App. 1990).3

Several courts "have extended the work-product protection to non-parties when that 

vindicated the purposes underlying the doctrine." Jean v. City ofNe~~ York, 2010 WL 148420, at 

*2 (E.D.N.Y. Jan. 12, 2010) (collecting cases). "The purposes underlying the doctrine, gleaned 

from Hickman v. TayloN, 329 U.S. 495 (1947), include protecting an attorney's ability to 

formulate legal theories and prepare cases, preventing opponents from "free-loading" off their 

3 The DA's office also cites Fede~•al Election Conanz'n v. Christian Coalition., 179 F.R.D. 22 (D.D.C.1998), 
for the proposition that the work-product dock ine protects non-panties. That case is inapposite because it interpreted 
Rule 26(b)(3) to determine whether to approve a stipulated protective order seeking to withhold the documents 
allegedly protected by the work-product doctrine from public view. 179 F.R.D. at 23-24, No party has moved for a 
protective order in this case. 

11 
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approach the office would take toward this case. Because the interests outlined in Hickman are 

fully implicated by these documents, the Court finds that the Magistrate Judge's decision that 

they are protected by the attorney work-product doctrine was not clearly erroneous or contrary to 

law. 

Accordingly, the Court will adopt the Magistrate Judge's order as to the documents on 

pages 262-63. 

2. Objections by the DA's Office 

The DA's office contends that the documents on pages 100-01 are protected by the 

attorney work-product doctrine. Those documents are notes prepared by a police officer 

working. on the investigation of Stamps's death. Verner was handed these notes at the scene of 

Stamps's death but he cannot remember which officer handed them to him.5 The notes 

themselves contain a factual timeline of the events leading up to Stamps's death. 

Preventing disclosure of those notes does not implicate any of the interests protected by 

the work-product doctrine. Again, those interests include protecting an attorney's ability to 

formulate legal theories and prepare cases, preventing opponents from freeloading off their 

adversaries' work, and preventing interference with ongoing litigation. Jean, 2010 WL 148420, 

at *2. The notes in question contain purely factual statements and do not include any opinions or 

impressions. The Court sees no reason, and the DA's office has provided none, as to why the 

ability of assistant district attorneys to formulate legal theories and prepare cases would be 

affected by the disclosure of notes that are made by police officers in the ordinary course of their 

employment and that include only factual information. Cf. Textron, 577 Fad at 31 (work-

5 The Court also concludes that the late production of this information does not constitute waiver of the 
attorney work-product doctrine by the DA's office. 

13 
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So Ordered. '~~' 

/s/ F. Dennis Saylor 
F. Dennis Saylor IV 

Dated: April 16, 2014 United States District Judge 

15 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

(EASTERN DIVISION) 

EURIE A. STAMPS, JR. and NORMA 
BUSHFAN STAMPS, Co-Administrators of the 
Estate of Eurie A. Stamps, Sr., 

Plaintiffs, Civil Action 
No.. 

v. 

THE TOWN OF FRAMiNGHAM, and 
PAUL K. DIJNCAN, individually and in his 
Capacity as a Police Officer of the 
Framingham Police Department 

Defendants. 

COMPLAINT AND DEMAND FOR JURY TRIAL 

PRELIMINARY STATEMENT 

On January 5, 2011, Eerie A. Stamps, Sr. was seized, shot, and killed in his home by Paul 

Duncan, a police officer employed by the Framingham Police Department and assigned to the 

department's SWAT team. The unlawful shooting of Mr. Stamps occurred during the execution 

of a search warrant at 26 Fountain Street, Framingham, Massachusetts. Mr. Stamps was not the 

target of the search warrant, was not suspected of any crime, did not resist the police, and posed 

no risk of danger to the police. This is an action for compensatory and punitive damages brought 

by the plaintiffs under 42 U.S.C. § 1983 for the violations of Mr. Stamps' Fourth and Fourteenth 

1 
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Amendulent rights granted udder the United States Constitution and for Wrongful Death under 

Massachusetts law. 

JURISDICTION AND VENUE 

1. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and 1343(1) in that 

the action arises under the Constitution of the United States. Specifically, the plaintiffs 

seek damages for the violation of Mr. Stamps' rights secured under the Fourth and 

Fourteenth Amendments of the Constitution as applied to the States. This Court has 

pendent jurisdiction over the plaintiffs.' State law claim. 

2. Venue is proper in this judicial district under 28 U.S.C. § 1391(b) because the majority of 

the parties reside thereui and the events giving rise to this cause of action occurred in this 

judicial district. 

3. This Court has personal jurisdiction over the defendants because they reside within the 

Commonwealth of Massachusetts. 

THE PAR~'IES AND ESTATE BENEFICIARIES 

4. The plaintiff, Eurie A. Stamps, Jr., a son of Eurie A. Stamps, Sr., is the duly appointed Co-

Administrator of the Estate of Eurie A. Stamps, Sr. (Middlesex County Probate No.: MI 11 

P 1321) and resides in Woburn, Middlesex.County, Massachusetts. 

5. The plaintiff, Norma Bushfan Stamps, the surviving wife of Eurie A. Stamps, Sr., is the 

duly appointed Co-Admuiistrator of the Estate of Eurie A. Stamps, Sr. (Middlesex County 

Probate No.: MI 11 P 1321) and resides in Arlington, Middlesex County, Massachusetts. 

6. Kyon Stamps-Murrell, a son of Eurie A. Stamps, Sr. and a beneficiary of his Estate, resides 

in Missouri City, Texas. 
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7. Robin L. Stamps-Jones, a daughter of Eurie A. Stamps, Sr. and a beneficiary of his Estate, 

resides in Springfield, Massachusetts. 

8. Marlon Stamps, a son of Eurie A. Stamps, Sr. and a beneficiary of his Estate, resides in 

Lyml, Massachusetts. 

9. This action is brought by the plaintiffs on behalf of the Estate of Eurie A. Stamps, Sr. and 

his survivors and next-of-kin. 

10. The defendant, Town of Framingham, is a Massachusetts municipality located in 

Middlesex County and organized under the laws of Massachusetts. 

11. The defendant, Paul K. Duncan, is and was at all relevant times a police officer employed 

by the Town of Framuigham, Massachusetts, County of Middlesex, and a resident of 

Shrewsbury, Massachusetts, Worcester County. 

12. In May of 2006, the decedent, Eurie A. Stamps, Sr., retired from the Massachusetts Bay 

Transportation Authority where he had worked for 20 years as a mechanic. At the time of 

his death, Mr. Stamps was noticeably handicapped by arthritis and walked with the aid of a 

cane. 

FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS 

The Search Warrant and the Planned Execution of the Warrant 

13. On January 4, 2011, Detective Dinis Avilia of the Framingham Police Department (FPD) 

obtained a search warrant for atwo-family dwelling located at 26 Fountain Street, 

Framingham, Massachusetts. 

14. The search warrant was issued based on probable cause to believe that two individuals, 

Joseph Bushfan and Dwayne Barrett, were distributing illegal drugs from the first floor 

apartment at 26 Fountain Street. 

3 
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15. The first floor apartment at 26 Fountain Street was leased to Eurie A. Stamps, Sr, and his 

wife, Norma Bushfan Stamps. (26 Fountain Street will hereinafter be referred to as the 

"home" or "house") 

i6. All FPD officers involved iii obtaining the search warrant and executing the warrant, 

including the FPD SWAT team, knew that Eurie A. Stamps, Sr., his wife, Norma Bushfan 

Stamps, and her son, Joseph Bushfan (age 20) resided at the home. 

17. All FPD officers involved in obtaining the search warrant and executing the warrant, 

including the FPD SWAT team, knew that Eurie A. Stamps, Sr. was an elderly black man, 

approximately 68 years of age. 

18. The FPD officers involved in obtaining the search warrant and executing the warrant, 

including the FPD SWAT team, had no information indicating that Eurie A. Stamps, Sr. 

was involved in any criminal behavior, owned or possessed a firearm, or posed a danger to 

the police. 

19. Joseph Bushfan (Bushfan) and Dwayne Barrett (Barrett) were the targets of the search and 

the criminal investigation into illegal drug activities. Eurie A. Stamps, Sr. was not a 

suspect. 

20. Deputy Chief Craig Davis decided to utilize the FPD SWAT team to assist in the execution 

of the search warrant at the home because Bushfan had a history of prior violent criminal 

offences and Barrett was affiliated with a gang. 

21. Members of the SWAT team first became aware of their involvement in the execution of 

the search warrant when each received an electronic page from the FPD between 9:30 p.m. 

and 10:30 p.m. on January 4, 2011. 
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22. At approximately 11:00 p.m., the SWAT team met at FPD Headquarters to plan the 

execution of the wan ant. 

23. The FPD has established policies and procedures that require a written Operations Plan for 

SWAT team missions, which includes details on assignment of responsibilities and 

coorduiation of the mission. 

24. The FPD Policy on SWAT Team #100-23 provides that: 

"[t]he SWAT team will utilize a written planning process for all operations that are 

proactive or anticipatory in nature, such as warrant service. The written process will 

include a format that will document how the operation is to be: 

a. Conducted 

b. Commanded 

c. Controlled 

d. Communication 

e. Support Required 

The SWAT Commander will cause a log of events to be recorded on all SWAT 

operations, and will also cause all planning or decision making documents to be 

recorded." 

25. In direct violation of established policies, the FPD and officers planning the execution of 

the warrant did not prepare a written Operations Plan and failed to record all planning and 

decision making prior to execution of the search warrant at the Stamps home. 

Additionally, the SWAT Commander did not record a log of events for the SWAT 

operation as mandated by FPD policies. 

5 
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The Arrest of Joseph Bushfan, the Primary Target of the Warrant, 
Prior to the Execution of the Warrant on January 5, 2011 

26. Prior to execution of the search warrant, police Detectives Jeffrey DeRosa and Matthew 

Gutwill. were positioned outside of the Stamps home conducting surveillance that began at 

6:30 p.m. on January 4t1' and continued until execution of the warrant approximately six 

hours later. During this period of surveillance, the FPD detectives never observed Barrett 

at or near the house. 

27. Prior to execution of the search warrant, the SWAT team arrived in the neighborhood and 

used the parking lot of the Gulf Station as a "staging area". The Gulf Station is 

approximately 150 feet from the home. 

28. Before entry into the home was initiated, Detectives DeRosa and Gutwill observed Joseph 

Bushfan and two females exit the front door and walk south towards Waverly Street and 

the Gulf Station, where the SWAT team was staged. Detectives DeRosa and Gutwill left 

their surveillance position and followed Bushfan. They confronted Bushfan over 200 feet 

front the house near the intersection of Fountain and Waverly Streets, in the general area 

where the SWAT team was waiting. The detectives searched Bushfan and immediately 

arrested and detained him. 

29. The members of the SWAT team personally observed the arrest of Bushfan. They knew, 

prior to the execution of the warrant, that Bushfan, the target of the uivestigation and 

subject of the warrant known to be in the house, was in police custody and did not pose a 

threat. They also knew, based on six hours of surveillance, that the other target of the 

warrant, Barrett, was never seen at the home. 

D 
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30. Attempts Uy Detective Gutwill to abort the execution of the warrant because Bushfan was 

already arrested went unheeded. 

Execution of the Warrant and Entry into the House on January 5, 2011 

31. A Tactical Emergency Medical Team ITEMS Unit), a medical support group for the 

members of the SWAT team, accompanied the SWAT team to the staging area. 

32. Before execution of the warrant, there were approximately twenty (20) FPD personnel at or 

near the home, including the SWAT team, the TEMS Unit and the FPD detectives. 

33. Sometime after Bushfan was arrested, at least thirteen (13) members of the FPD SWAT 

team began execution of the search warrant and entry into the home. 

34. When the SWAT team approached the home, they encountered Ms. Bushfan Stamps, Eurie 

A. Stamps, Sr.'s wife, on the steps of the home. She was ordered to lie on the ground, 

seized and detained, and then taken down the street and guarded by a police officer, all 

before the SWAT team entered the home. 

35. No FPD officer or member of the SWAT team asked Mrs. Bushfan Stamps to identify the 

individuals remaining in the house. 

36. Members of the TEMS unit approached the house with the SWAT team and positioned 

themselves behind a vehicle parked in front of the home. 

37. SWAT team Officers Brian Curtis and Greg Reardon approached the left side of the house 

with the protection of metal shields. Officer Curtis, armed with au MF4 machine gun and a 

sidearm pistol, took a position on the left side of the house while officer Reardon, armed 

with a MPS machine gun and a sidearm pistol, guarded the rear and right side of the house. 

38. Two teams of three SWAT members assembled in two so-called "stacks" at the front door 

to the house. Ina "stack" formation, one officer stands directly behind the officer in front 

7 
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of him or her. One "stack" consisted of Lieutenant Robert Downing and Officers Michael 

Sheehan and Timothy O'Toole. The second "stack" consisted of Sergeant David Stuart 

and Officers Paul Duncan and James Sebastian. 

39. The front of the house on Fountain Street faces North. On January 5, 2011 the floor-plan 

and condition of the house upon entering the front door from outside consisted of: (1) a 

conunon hallway with a stairway on the left East side leading to the second floor 

apartment; (2) a closed door on the right West side of the hallway, which opened into a 

room used as a bedroom on the West front side of the house; (3) a closed door at the South 

end of the hallway that led into the kitchen; (4) the kitchen had an open doorway to a 

laundry room on the South wall, an open doorway on the West side to the during room, and 

a door to the cellar stairway on the North side next to the entrance from the common 

hallway; (5) the dining room and front bedroom were connected by a large open doorway; 

(6) and the laundry room at the rear of the home had two doors on the West side, one to a 

bathroom and the southernmost door leading to a rear bedroom. 

40. The front door to the house was unlocked. The two "stacks" of officers, totaling six, 

entered the house through the front door into the common hallway. 

41. Officer Chris Illiardi also entered the hallway and positioned himself at the bottom of the 

stairway leading to the second floor apartment. 

42. Sergeant David Stuart then knocked on the closed door on the right side of the hallway 

leading into a bedroom and amlounced, "Framingham Police, Search Warrant." Receiving 

no response, Sergeant Stuart gave the verbal command to "execute." 

43. Inunediately after the execution order was given, Sergeant Robin Siviglio, armed with a 

long gun and a pistol, immediately broke windows on the front of the house using a long 
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rake in a "rake and Ureak operation." After the front windows were broken, Officer Shawn 

Riley looked into the room and pointed his MPS machine gun through the window. 

44. Simultaneously with the rake and breaking of the front windows, Officers Stephen Casey 

and Christopher Langnuye broke the kitchen window on the left or East side of the house 

using a "bang pole" and set off a "flash bang" in the kitchen. The "flash bang" is an 

explosive device that makes a loud noise and creates smoke, and is intended to function as 

a diversionary device to shock and distract the people in the house while the officers are 

making entry. 

45. Officer Casey remained outside after deploying the "flash bang" and never entered the 

house until after Mr. Stamps was shot. 

46. After hearing the "flash bang", Officer Paul Duncan used a battering ram to forcibly open 

the door to the front bedroom on the right side of the hallway. Officer Duncan was the first 

man to enter the bedroom followed by the other men in the "stack", Sergeant Stuart and 

Officer Sebastian. Duncan's Colt M4 Commando machine gun was ul asemi-automatic 

anode with the safety "off' when he entered. Officer Duncan scaiuied the room and did not 

see any threats. 

47. Immediately after hearing the "flash bang" and simultaneously with the other officers' 

entry uito the front bedroom, the second "stack", consisting of Lieutenant Downing and 

Officers Sheehan and O'Toole, entered the illuminated kitchen through the unlocked door 

at the South end of the hallway. 

48. A$er clearing the front bedroom area, Officers Duncan and Sebastian proceeded through a 

curtain in a doorway leading to the dining room. Officer Duncan scanned and secured the 

dining room, observing no threats. 
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The Seizing of Eurie A. Stamps, Sr. and Arrest of Devon Talbert 

49. Upon entering the kitchen, Officers Sheehan and O'Toole observed something at ground 

level ui the laundry room moving toward the bathroom. Officer O'Toole ordered, "Come 

out with your hands up." 

50. Eerie A. Stamps, Sr., who had been in his bedroom in the rear of his home watching 

television, entered the laundry room aild stood at or near the open doorway threshold 

between the laundry room and kitchen. Officer O'Toole, armed with an M4 machine gun, 

a 40 caliber Sig Sauer handgun, and a Taser, ordered Mr. Stamps to get down. Mr. Stamps 

complied and knelt down with his hands up. Officer O'Toole then ordered Mr. Stamps, to 

"Get all the way down." Mr. Stamps complied by lying on his belly with his hands above 

his head, as ordered, with his head facing the kitchen at the threshold between the kitchen 

and laundry room. 

51. As a result of the officers' conduct, Mr. Stamps was not free to move and was "seized." 

52. After Officers O'Toole and Sheehan entered the kitchen, Officer Christopher Langmyre, 

who re-deployed to assist vi securing the house, entered and observed Officers Sheehan 

and O'Toole giving orders to Mr. Stamps. 

53. After Mr. Stamps was seized, Officers O'Toole and Sheehan stepped over Mr. Stamps and 

entered the laundry room. 

54. Officer Langmyre also stepped over Mr. Stamps and followed Officers Sheehan and 

O'Toole into the laundry room. 

55. As Officers O'Toole, Sheehan and Langmyre were dealing with Mr. Stamps and entering 

the laundry room, Lieutenant Downing and Officers Sebastian and Riley were also ui the 

kitchen standing near the cellar door. 
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56. After stepping over Mr. Stamps, Officers Sheehan, O'Toole and Langmyre all had their 

backs to Mr. Stamps and did not perceive him as a threat. 

57. Lieutenant Downing and Officers Sebastian and Riley also had their backs to Mr. Stamps 

and did not perceive him as a threat. 

58. Officers O'Toole and Sheehan heard sounds from the bathroom. They entered the 

bathroom and, after observing open space behind an interior wall, ordered, "Come out with 

your hands up." Officer Sheehan contemplated using less than lethal force by using his 

Taser rather than his firearm. At this point, the officers observed a cat trying to escape 

through the bathroom window. No person was found in the bathroom. 

59. While Officers O'Toole and Sheehan were securing the bathroom, Officer Langmyre 

entered a rear bedroom off the laundry room where he observed Devon Talbert kneeli~ig on 

the floor with his hands up. Officer Langmyre seized Devon Talbert by pointing his MPS 

machine gun at him. Officer Langmyre waited for assistance from another officer before 

making physical contact with Talbert and handcuffing him. 

Officer Duncan's Unlawful and Unconstitutional 
Shooting and Killing of Eurie A. Stamps, Sr. 

60. While in the dining room, Officer Duncan heard Officer O'Toole in the kitchen ordering 

someone to get down on the ground. Sergeant Stuart ordered Officer Duncan to enter the 

kitchen to assist Officer O'Toole. 

61. Upon entering the kitchen, Officer Duncan observed Officers O'Toole and Sheehan in the 

laundry room. He also observed Mr. Stamps lying on his stomach with his hands above his 

head and his elbows resting on the floor. Mr. Stamps had his head up looking uito the 

kitchen at Officer Duncan. 
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62. Officer Duncan pouited his M4 machine gun at Mr. Stamps' head with the machine gun on 

semi-automatic with the safety "off." 

63. When Officer Duncan was in the kitchen pointing his machine gun at Mr. Stamps, 

Lieutenant Downing and Officers Riley and Sebastian remained in the kitchen near the 

cellar door. 

64. At all times while Officer Duncan had his machine gun pointed at Mr. Stamps' head, the 

machine gun was ui asemi-automatic setting with the safety "off." 

65. At all tunes while Officer Duncan had his machine gun pointed at Mr. Stamps' head, 

Duncan's forger was on the trigger inside the trigger guard. 

66. While pointing his machine gun at Mr. Stamps' head, Officer Duncan discharged his 

machine gun by using his forger to apply force to the trigger. 

67. Officer Duncan's machine gun did not discharge due to a malfunction or some force other 

than pulling the trigger by his finger. 

68. The bullet discharged from Officer Duncan's machine gun and struck Mr. Stamps on the 

left side of his face in a trajectory consistent with Duncan aiming the machine guu from a 

standing position. The bullet exited through the upper neck and reentered Mr. Stamps' 

body through his left lower neck/clavicular region, entering the left ventricle of Mr. 

Stamps' heart and left lung. 

69. Officer Duncan did not give any verbal commands to Mr. Stamps or speak to him prior to 

discharging his machine gun. 

70. When Officer Duncan shot Mr. Stamps ui the face, Lieutenant Downing and Officers Riley 

and Sebastian were still ui the kitchen. 

71. At no time did Officer Duncan seek assistance from any other officer. 
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72. Realizing that Mr. Stamps had been shot, members of the SWAT team called out, "TEMS 

up", the code word for the TEMS Unit to move into the house. 

73. Jeffrey Beckwith, David McKay, and Joseph Hicks, members of the TEMS Unit, entered 

the home and met Lieutenant Downing, who directed them to the rear of the apartment. 

They observed Mr. Stamps lying on his stomach on the floor bleeding with a pool of blood 

near him. The paramedics turned Mr. Stamps on his back and began to render medical 

care. Using a webbing device, the paramedics dragged Mr. Stamps into the kitchen, placed 

him on a backboard, removed him from the home on a stretcher, and placed him in au 

ambulance. 

74. Mr. Stamps died as a result of the gunshot wound. 

75. At all times before and after he was seized, Mr. Stamps was unarmed, defenseless, made no 

furtive gestures or movements, complied with the officers' demands, and did not attempt to 

flee or resist the police. 

76. Officer Duncan's explanation or "story" of what happened is that his machuie gun 

discharged when he lost his balance and fell while he was attemptuig to secure Mr. Stamps' 

hands, without assistance from other officers, and while he was holding his machine gun 

with the safety "off." 

77. Officer Duncan's explanation or "stork' of what happened is fundamentally inconsistent 

with the physical evidence and forensic analysis, and contrary to the laws of physics. 

The Arrest of Devon Talbert 

78. After Mr. Stamps was shot, Officer Sheehan entered the rear bedroom to assist Officer 

Langmyre in searching and arresting Talbert. Officer Langmyre did not attempt to search 
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Mr. Talbert or make physical contact with hiin without the assistance of another officer. 

Officer Sheehan handcuffed Talbert and searched him for weapons. He was unarmed. 

The Outcome of the Searches of Mr. Stamps' Home 

79. During the January 5, 2011 search of the home, the FPD found no weapons or firearms. 

80. On January 5, 2011, Lieutenant Edward Foster of the Massachusetts State Police obtained a 

search warrant for the Stamps home for the purpose of obtaining evidence relating to the 

homicide of Eurie A. Stamps, Sr. During this search, no weapons or firearms were found. 

The Inadequate Training and Policies of the Framingham Police Department 

81. Prior to the execution of the warrant, the FPD failed to provide adequate training to the 

members of the SWAT team conceniing execution of a search warrant in a private 

residence including, but not limited to, proper and reasonable procedures to assess whether 

individuals and non-suspects encountered at the residence pose a danger to the police; the 

proper procedures relating to the use of the safety on a firearm and the location of an 

officer's finger outside of the trigger guard when the police encounter individuals and non- 

suspects that pose no immediate or defined threat; the proper procedures for encountering, 

handling, securing, and/or searching of individuals and non-suspects for weapons to avoid 

harm to them, including the use of two officers when physically encountering. an 

individual; the proper procedures for entering and clearing rooms and encountering persons 

ui a room during the execution of a search warrant; the proper procedures for an officer to 

assess wheal he or she is "ready to fire" when encountering a person during the execution of 

a search warrant; the proper procedure for ensuri~lg that a weapon is placed on "off-safe" 

until an officer is ready to fire; and the proper procedures to make a preliminary assessment 
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of the risk or danger posed by each known occupant of a residence prior to the execution of 

a search warrant. 

82. The FPD had a policy of not complying with its own established procedures concerning the 

planning of SWAT operations. 

83. The FPD had a policy of not establishing adequate and appropriate protocols, iii accordance 

with widely accepted police practices nationwide, for the use of automatic weapons during 

SWAT operations. 

84. The FPD had a policy of not establishing procedures to address changes in circumstances 

during SWAT operations. 

COUNTI 

Claim Against Officer Paul Duncan For Violating Eurie A. Stamps, Sr.'s 
Fourth Amendment Rights Predicated On The Intentional Use Of Deadly 
Force During The Course Of A Seizure In Violation Of 28 U.S.C. § 1983 

85. Plaintiffs incorporate all preceding paragraphs as if fully stated herein. 

86. The Fourth Amendment to the United States Constitution guarantees citizens the right to be 

secure in their person against the use of excessive andlor deadly force during the seizure of 

a person. 

87. By the means of Officers Duncan's and O'Toole's actions of pointing their weapons at Mr. 

Stamps, their verbal commands and show of force, and the presence of five other armed 

officers, Mr. Stamps' freedom of movement and ability to walk away was restrained and 

prohibited and he was seized within the meaning of the Fourth Amendment. 

88. Officer Paul Duncan's shooting of Mr. Stamps, under the color of State law, was 

intentional. Officer Duncan: 

a. Placed his machine gun iu asemi-automatic setting; 
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b. Pouited his machine gun at Mr. Stamps; 

c. Placed his fuiger inside the trigger guard; 

d. Placed his finger on the trigger; 

e. Discharged his machine gun by intentionally applying force to the trigger; and 

f. Intended to shoot Mr. Stamps and to cause him severe physical injury or 

death. 

89. Officer Duncan's machine gun did not discharge due to a malfunction or some force other 

than the forced applied to the trigger by his finger. 

90. At the time of the shooting, Mr. Stamps was defenseless; had not committed a crime; was 

not a suspect concerning the commission of a crime; was not the target of the search 

warrant; was not 'armed; did not resist the police; did not attempt to flee; and posed no 

immediate or future threat of harm to Officer Duncan, other police officers, or any other 

person. 

91. Officer Duncan's intentional use of deadly force was excessive and unjustified iu violation 

of Mr. Stamps' right to be free from unreasonable seizures of his person secured under the 

Fourth Amendmelit. 

92. As a direct and proximate cause of Officer Duncan's intentional conduct, Mr. Stamps was 

subjected to excessive force during the course of a seizure in violation of his Fourth 

Amendment rights and was killed. 

93. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourth Amendment right through his 

intentional use of deadly force was clearly established under existing case law or general 

Fourth Amendment principles and statements of law such that it was apparent to him that 

his conduct was unlawful and unconstitutional. 
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94. Officer Duncan's intentional and excessive use of deadly force was such an obvious and/or 

apparent violation of the Fourth Amendment general prohibition agauist unreasonable force 

that a reasonable officer would not have required prior case law to be on notice that his 

conduct was unlawful and unconstitutional. 

95. A reasonable police officer in Officer Duncan's position should have understood that his 

conduct violated Mr. Stamps' right to be free from the excessive use of deadly force. 

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that 

provides full and fair compensation for the violation of Eurie A. Stamps, Sr.'s Fourth 

Amendment rights, for the costs of this action, for attorney's fees, for interest as allowed by law, 

and for all other just and proper relief. 

COUNT II 

Claim Against Officer Paul Duncan For Violating Eurie A. Stamps, Sr.'s 
Fourth Amendment Rights Predicated On The Unintended But 

Unreasonable Infliction Of Deadly Force During The Course 
Of A Seizure In Violation Of 28 U.S.C. § 1983 

96. Plaintiffs incorporate all preceding paragraphs as if fully stated herein. 

97. The Fourth Amendment to the United States Constitution guarantees citizens the right to be 

secure in their person against unreasonable seizures of the person. 

98. A Fourth Amendment violation occurs when a police officer's actions resulting in the 

unintentional discharge of his weapon during a seizure causes injury or death and those 

actions leading to and culminatllig ul the discharge of his weapon are objectively 

unreasonable. 

99. By the means of Officers Duncan's and O'Toole's actions of pointing their weapons at Mr. 

Stamps, their verbal commands and show of force, and the presence of five other armed 
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officers, Mr. Stamps' freedom of movement and ability to walk away was restrained and 

prohibited and he was seized withi~i the meaning of the Fourth Amendment. 

100. Officer Duncan's shooting of Mr. Stamps during the course of a seizure by the police 

officers constituted the reckless and unreasonable use of excessive force in violation of his 

rights secured under the Fourth Amendment. 

101. At the time of his seizure, Mr. Stamps had not committed a crime, was not a suspect 

concerning the commission of a crime, and was not the target of the search warrant. 

102. At the time of his seizure, Mr. Stamps was unarmed, harmless, and defenseless. 

103. Mr. Stamps immediately surrendered to the authority of the police and their show of 

force by lying down and putting his hands above his head, a position maintained until 

Officer Duncan shot him, and posed no immediate or future threat to the officers. 

104. At all times before the shootuig, Mr. Stamps did not resist his seizure or attempt to move 

or flee. 

105. Officer Duncan's act of shooting Mr. Stamps before making physical contact with him or 

while making physical contact with hiln in an attempt to physically restrain him was 

reckless and objectively unreasonable in the following respects: 

a. Officer Duncan lacked probable cause to believe that Mr. Stamps committed a 

crime; 

b. Officer Duncan lacked articulable reasonable suspicion to believe that Mr. 

Stamps was armed or dangerous; 

c. Officer Duncan failed to obtain the assistance of other officers who were 

standing within feet of him acid available to assist him ui further physically 

restrainuig Mr. Stamps; 
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d. Officer Duncan held his machine gun and pointed it at Mr. Stamps with the 

weapon on asemi-automatic settuig; 

e. Officer Duncan failed to place his weapon on a "safety" setting to prevent the 

discharge of the weapon; 

f. Officer Duncan held his machine gun and pointed it at Mr. Stamps while his 

finger was inside the trigger guard and on the trigger; 

g. Officer Duncan pulled the trigger and shot Mr. Stamps even though Mr. 

Stamps was not fleeuig, was not resisting his seizure, was not making any 

furtive movements, was not posing any threat to Officer Duncan or any other 

officer or person, and while he was complying with police commands; 

h. The conduct of Officer Duncan was not performed pursuant to a written 

operational plan that adequately defined the roles of each officer; 

i. The verbal operational plan was deficient because it failed to provide adequate 

protocols and procedures for the encountering and seizing of individuals 

during the execution of the search warrant; and, 

j. The execution of the search warrant should have been aborted once Bushfan 

was arrested. 

106. Officer's Duncan's unreasonable conduct and use of excessive force described ui the 

preceding paragraph was contrary to andui violation of established police protocols and 

standards concerning the seizing of a person; clearly estaUlished constitutional rights; 

FPD's Policy on Search and Seizure #100, Section 8(b)(i) & (ii); and/or Officer's Duncan's 

training. 
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107. A reasonable probability existed that Officer Duncan's machine gun would discharge 

while pointed at Mr. Stamps with the safety "off' and his finger on the trigger. 

108., The discharging of the machine gun posed a risk of grievous harm and death to Mr. 

Stamps. 

109. The discharge of the machine gun and the killing of 1V1~. Stamps would have been 

avoided through the exercise of reasonable and required precautions that imposed a slight 

burden on Officer Duncan and would not have exposed him or any other officer to a risk of 

injury. 

110. All of Officer Duncan's actions leading up to and resulting ui the shooting of Mr. Stamps 

were comnutted under the color of State law. 

111. Officer Duncan's objectively unreasonable actions (as described above) committed 

during the seizure of Mr. Stamps were the direct and proximate cause of the shooting of 

Mr. Stamps and his resulting death. 

112. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourth Amendment right through 

his use of excessive deadly force, even if unintended, was clearly established under existing 

case law or general Fourth Amendment principles and statements of law such that it was 

apparent to Officer Duncan that his conduct was unlawful and unconstitutional. 

Specifically, it was apparent and/or clearly established in this judicial circuit and in other 

circuits that unintended harm inflicted during the course of an intentional seizure 

constitutes a violation of the Fourth Amendment where the officer's conduct resulting in 

the harm was objectively unreasonable. 

113. Officer Duncan's use of excessive deadly force, even if unintended, was such an obvious 

andlor apparent violation of the Fourth Amendment general prohibition against 
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unreasonable force that a reasonable officer would not have required prior case law to be 

on notice that his unreasonable conduct was unlawful and unconstitutional. 

114. A reasonable police officer in Officer Duncan's position should have understood that his 

conduct violated Mr. Stamps' right to be free from the excessive use of deadly force. 

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that 

provides full and fair compensation for the violation of Eurie A. Stamps, Sr.'s Fourth 

Amendment rights, for the costs of this action, for attorney's fees, for interest as allowed by law, 

and for all other just and proper relief. 

COUNT III 

Claim Against Officer Paul Duncan For Violating Eurie A. Stamps, Sr.'s 
Fourth Amendment Rights Predicated On The Unintentional Infliction 

Of Greater Force To Restrain Mr. Stamps Than Intended 
In Violation Of 28 U.S.C. § 1983 

115. Plaintiffs incorporate all preceding paragraphs as if fully stated herein. 

116. Prior to the shooting of Mr. Stamps, Officer Duncan did not speak to Mr. Stamps. 

117. Officer Duncan pointed his machuie gun at Mr. Stamps with the intent of using his 

machine gun to restrain Mr. Stamps' freedom, control his movement, and seize him. 

118. By the means of Officers Duncan's and O'Toole's actions of pointing their weapons at 

Mr. Stamps, their verbal coinmauds and show of force, and the presence of five other 

armed officers, Mr. Stamps' freedom of movement and ability to walk away was restrained 

and prohiUited and he was seized within the meaning of the Fourth Amendment 

119. Mr. Stamps was seized by the instrumentality (Officer Duncan's machine gun) used by 

Officer Duncan to achieve that result 

120. Mr. Stamps was meant to be restrained in his freedom of movement by the machine gun 

being pointed at him and he was so restrained. 
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121. By unintentionally discharging his machine gun, Officer Duncan used more force to seize 

Mr. Stamps than intended. 

122. Officer Duncan's intentional use of his machine gun, under color of State law, to seize 

Mr. Stamps, and the unuitentional use of his machine gun to cause more harm and physical 

control than intended was objectively unreasonable and constituted a violation of Mr. 

Stamps' right under the Fourth Amendment to be free from unreasonable seizures of his 

person. 

123. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourth Amendment rights through 

his unreasonable use of more force than intended to seize was clearly established under 

existing case law or general Fourth Amendment principles and statements of law such that 

it was apparent to Officer Duncan that his conduct was unlawful and unconstitutional. 

Specifically, it was apparent and/or clearly established in this judicial circuit and in other 

circuits that unintended harm inflicted during the course of au intentional seizure 

constitutes a violation of the Fourth Amendment where the officer's conduct resulting in 

the harm was objectively unreasonable. 

124. Officer Duncan's unreasonable use of more force than intended to seize Mr. Stamps was 

such an obvious and/or apparent violation of the Fourth Amendment general prohibition 

against unreasonable force that a reasonable officer would not have required prior case law 

to be on notice that his unreasonable conduct was unlawful and unconstitutional. 

125. A reasonable police officer in Officer Duncan's position should have understood that his 

conduct violated Mr. Stamps' right to be free from the excessive use of deadly force. 
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126. Officer Duncan's objectively unreasonable actions conunitted to seize Mr. Stamps iuider 

the color of State law were the direct and proximate cause of the shootuig of Mr. Stamps 

and his resulting death. 

WFIEREFORE, the plaintiffs demand judgment agavist Officer Duncan in an amount that 

provides full and fair compensation for the violation of Eurie A. Stamps, Sr.'s Fourth 

Amendment rights, for the costs of this action, for attorney's fees, for interest as allowed by law, 

and for all other just and proper relief. 

COUNT IV 

Claim Against Officer Duncan Predicated on the Infliction of Deadly Force During an 
Unlawful Search Without Probable Cause Or Reasonable Suspicion in Violation of Eurie 

A. Stamps Sr.'s Fourth Amendment Rights 

127. Plauitiffs incorparate all preceding paragraphs as if fully stated hereui. 

128. At all relevant times, Mr. Stamps was defenseless; had not committed a crime; was not a 

suspect concerning the commission of a crime; was not the target of the search warrant; 

was not armed; did not resist the police; did not attempt to flee; and posed no immediate or 

future threat of harm to Officer Duncan, other police officers, or any other person. 

129. Officer Duncan lacked probable cause to believe that Mr. Stamps had corrunitted a crime 

and lacked probable cause to arrest him. 

130. At all relevant times, Mr. Stamps was not under arrest. 

131. Officer Duncan lacked articulable reasonable suspicion to believe that Mr. Stamps was 

armed or dangerous. 

132. Officer Duncan's touching and/or searching of Mr. Stamps without probable cause to 

believe he had committed a crime or reasonable suspicions that he was armed acid 
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dangerous constituted a violation of Mr. Stamps' Fourth Amendment right to be free from 

unreasonable searches. 

133. Officer Duncan's shooting of Mr. Stamps during a search without probable cause 

constituted the unreasonable use of excessive force in violation of the Fourth Amendment. 

134. Officer Duncan's unconstitutional actions conunitted during a search of Mr. Stamps were 

committed under the color of State law and were the direct and proximate cause of the 

shooting of IVI~. Stamps and his resulting death. 

135. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourth Amendment rights through 

his use of excessive force during a search of Mr. Stamps without probable cause or 

reasonable suspicion was clearly established under existing case law or general Fourth 

Amendment principles and statements of law such that it was apparent to Officer Duncan 

that his conduct was unlawful and unconstitutional. 

136. Officer Duncan's violation of Mr. Stamps' rights was such an obvious and/or apparent 

violation of the Fourth Amendment general prohibition against unreasonable force that a 

reasonable officer would not have required prior case law to be on notice that his conduct 

was unlawful and unconstitutional. 

137. A reasonable police officer in Officer Duncan's position should have understood that his 

conduct violated Mr. Stamps' right to be free from searches without probable cause or 

reasonable suspicion and from the excessive use of deadly force. 

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that 

provides full and fair compensation for the violation of Eerie A. Stamps, Sr.'s Fourth 

Amendment rights, for the costs of this action, for attorney's fees, for interest as allowed by 

law, and for all other just and proper relief. 
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CK1il►`Y 1~~1 

Claims Against Officer Paul Duncan Predicated Upon Reckless Or Callous 
Indifference To Eurie A. Stamps, Sr.'s Rights Under The Fourteenth Amendment 

To The United States Constitution In Violation of 42 U.S.C. § 1983 

138. Plaintiffs incorporate all precedi~ig paragraphs as if fully stated herein. 

139. The Fourteenth Amendment protects citizens fioin the deprivation of life, liberty, or 

property without due process of law. 

140. Prior to his death on January 5, 2011, Eurie A. Stamps was not a crimuial suspect alld the 

Framingham police did not have probaUle cause to arrest hiin or to otherwise take him uito 

custody. 

141. At the time of his seizure, Mr. Stamps had not committed a crime, was not a suspect 

conceniing the commission of a crime, and was not the target of the search warrant. 

142. At the time of his seizure, Mr. Staillps was unarmed and defenseless. 

143. Mr. Stamps posed no immediate or future threat to the officers. 

144. Mr. Stamps immediately surrendered to the authority of Officers O'Toole and Sheehan 

and their show of force by lying down and putting his hands above his head. 

145. As a result of the actions of Officers Sheehan and O'Toole, Eurie A. Stamps, Sr. was 

seized within the meaning of the Fourth Amendment and the seizure was completed before 

Officer Duncan had any involvement or contact with Eurie A. Stamps, Sr. 

146. At all times before being shot, Mr. Stamps did not resist his seizure or attempt to move or 

flee. 

147. When Officer Duncan shot Mr. Stamps, he was in Duncan's custody and control. 
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148. Officer Duncan's acts and omissions, as described above, were committed under the 

color of State law and reflected a reckless or callous indifference to the clearly established 

rights of Eurie A. Stamps, Sr. in violation of his Fourteenth Amendment right to life. 

149. As a direct and proximate cause of Officer Duncan's reckless or callous indifference, 

Eurie A. Stamps, Sr. was deprived of his life without due process of law. 

150. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourteenth Amendment rights 

through his reckless and callous conduct was clearly established under existing case law or 

general Fourteenth Amendment principles and statements of law such that it was apparent 

to Officer Duncan that his conduct was unlawful and unconstitutional. 

151. Officer Duncan's violation of Eurie A. Stamps, Sr.'s Fourteenth Amendment rights 

through his reckless and callous conduct was such an obvious andlor apparent violation of 

the Fourteenth Amendment general prohibition the deprivation of life without due process 

of law that a reasonable officer would not have required prior case law to be on notice that 

his conduct was unlawful and unconstitutional. 

152. A reasonable police officer in Officer Duncan's position should have understood that his 

conduct violated Mr. Stamps' right to life. 

WI~REFORE, the plaintiffs demand judgment against Officer Duncan in an amount that 

provides full and fair compensation for the violation of Eurie A. Stamps, Sr.'s Fourteenth 

Amendment rights, for the costs of this action, for attorney's fees, for uiterest as allowed by law, 

and for all other just and proper relief. 
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COUNT VI 

Claims Against Paul Duncan For Punitive Damages Under 42 U.S.C. § 1983 
Predicated On The Excessive Use Of Deadly Force In Violation 

Of The Fourth Amendment And For The Deprivation Of Life Without 
Due Process Of Law In Violation Of The Fourteenth Amendment 

153. Plaintiffs incoi-~arate the preceding paragraphs as if fully stated herei~i. 

154. Officer Duncan's actions as expressly set forth above resulting in the death of Mr. 

Stamps were motivated by evil motive or intent or were committed recklessly or with 

callous indifference to Mr. Stamps' federally protected rights under the Fourth and 

Fourteenth Amendments. 

WHEREFORE, the plaintiffs demand judgment against Officer Diasican for punitive 

damages for the violation of Eurie A. Stamps, Sr.'s Fourth and Fourteenth Amendment 

rights, for the costs of this action, for attorney's fees, and for all other just and proper relief. 

COUNT VII 

Claim Against The Town of Framingham For Negligent Training And Supervision 
Of Its Police Officers In Violation of 42 U.S.C. § 1983 Predicated Upon Deliberate 

Indifference To The Constitutional Rights Of Persons Encountered By Their Officers 

155. Plaintiffs incorporate the preceding paragraphs as if fully stated herein. 

156. The Town of Framingham, through it agents, servants, and employees iu the Framingham 

Police Department, had the duty and responsibility for the training and supervision of its 

police officers regarding the appropriate use of force during a seizure and the appropriate 

methods and practices to avoid the infliction of deadly force upon a seized person, 

includuig those who do not pose aii immediate risk of serious harm to others. 

157. On or before January 5, 2011, the Town of Framinghaln's policy makers knew or should 

have known that their police officers had iii the past, and would in the future, be faced with 

situations similar to the circumstances and facts heretofore alleged wherein the police 
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officers coulduiflict deadly force despite the fact the plaintiffs' decedent posed no 

iininediate danger to the police officers or others, and despite the fact that the plaintiffs' 

decedent had no weapon and was lying face down on the floor when he was shot. 

158. The Town of Framingham failed to provide, under the color of State law, adequate 

trainuig to its officers regarding procedures and methods to avoid the infliction of deadly 

force, whether uitentionally or unintentionally,.nflicted, on a seized person who submits to 

the authority of the police, complies with au officer's demand not to move, and poses no 

apparent ar immediate tlueat of harm, including, but not limited to, the following: 

a. the proper acid reasonable procedures for identifyuig and assessing a scene prior 

to restraining and making physical contact with a person; 

b. the proper and reasonable procedures for the safe and proper method to restrain an 

individual without causing him great bodily injury or death; 

c. the proper and reasonable procedures to assess whether uidividuals or non-

suspects encountered at the residence pose a danger to the police; 

d. the proper and reasonable procedures to assess when an officer should or should 

not be ready to fire his or her weapon; 

e. the proper and reasonable procedures relating to the use of the safety on a firearm, 

uicluding requiring officers to set their firearms on safety mode until the moment 

the officer is ready to fire his weapon; 

f. the proper and reasonable procedures concerning the placement of an officer's 

finger outside of the trigger guard when the police encounter an individual or non-

suspect that poses no immediate threat; 
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g. the proper and reasonable procedures concerning the placement of a weapon on 

safety mode when approachuig and/or making contact with a person; 

h. the proper and reasonable procedures for encountering, handling, securing, and/or 

searchuig an individual or non-suspect for weapons to avoid physical harm, 

including the use of two officers when physically encountering an uidividual or 

non-suspect; 

i. the proper and reasonable procedures for enteruig and clearing rooms and 

encountering persons in a room duruig the execution of a search warrant; 

j. the proper and reasonable procedures for an officer to assess when he or she is 

"ready to fire" when encountering a person during the execution of a search 

warrant; and, 

k. the proper and reasonable procedures to make a preliminary assessment of the risk 

or danger posed by each known occupant of a residence prior to the execution of a 

search warrant. 

159. Prior to January 4, 2011, Officers assigned to the FPD SWAT team expressed concerns to 

the Framingham Police Chief about inadequacies ui the training provided to the SWAT 

team, the lack of skill and capabilities of members of the team, the inadequacies in the 

process of selecting team members, and deficiencies in the leadership of the team. 

Although these complai~lts were received years before the shooting of Mr. Stamps, they 

were ignored by Framuigham policymalcers. 

160. Alternative procedures existed which could and should have been implemented that 

would have prevented the shooting of Mr. Stamps. Officer Duncan should have been 

trained in those procedures uicluding, but not limited to, requiruig officers to set their 

29 



Case 1:12-cv-11908-FDS Document 1 Filed 10/12/12 Page 30 of 33 

fireanils on safety mode until the. moment the officer is ready to fue his weapon and the use 

of two officers when physically encountering an individual or non-suspect. 

161. The FPD had a policy of not complying with its own established procedures concerning 

the planning of SWAT operations and of not establishuig adequate and appropriate 

protocols, ul accordance with widely accepted police practices nationwide, for the use of 

automatic weapons during SWAT operations. 

162. The FPD had a policy of not establishing procedures to address changes in circumstances 

during SWAT operations. 

163. The death of Eurie A. Stamps, Sr. was caused pursuant to the Town of Framinghain's 

policy or custom for the inadequate trainuig and supervision of its police officers, including 

Officer Duncan, its failure to provide adequate protocols, and its failure to follow existing 

protocols. 

164. The Town of Framingham's policy or custom of grossly uiadequate trauiing and 

supervision of its police officers and failures relating to protocols demonstrated gross 

negligence amounting to deliberate indifference to the clearly established constitutional 

rights of others, includuig Mr. Stamps, to be free from the deprivation of life without due 

process of law and to be free from the use of excessive force. 

165. The reckless or grossly negligent mamler in which the Town of Framuighaln trained and 

supervised its officers, failed to provide protocols, .and failed to follow existing protocols 

created a high risk of death to others, including Mr. Stamps. 

166. Policymakers for the Town of Framingham know to a moral certainty that their police 

officers, including Officer Duncan, would be required to encounter and seize individuals, 

including individuals present at the scene of the execution of a search warrant. 
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167. The inadequacies of its protocols and the trawling and supervision provided by the Town 

of Framingham were so obvious and likely or probable to result ui the violation of 

constitutional rights that the policymakers of the Town acted with deliberate indifference to 

the need to protect citizens and acquiesced in and implicitly authorized the use of excessive 

force during a seizure of a person. 

168. The Town of Framingham had knowledge of an obvious risk to the constitutional rights 

of persons that the police would come in contact with and there was a conscious failure to 

act despite the obvious risk. 

169. The above alleged constitutional violations committed by Officer Duncan were 

proximately caused by the Town of Framingham's deliberate indifference to the trawling 

and supervision of Officer Duncan and by the customs, practices, decisions, and policies of 

the Town of Framingham, through the Framingham Police Department, with respect to the 

use of force and the proper procedures and methods to avoid deadly force during the 

seizure of a person. 

WHEREFORE, the plaintiffs demand judgment against the Town of Framingham in an 

amount that provides full and fau compensation for the violation of Eurie A. Stamps, Sr.'s 

Constitutional rights, for the costs of this action, for attorney's fees, for i~iterest as allowed by 

law, and for all other just and proper relief. 

COUNT VIII 

Claim Against Paul Duncan For Wrongful Death Under 
G.L. c. 229, § 2 Predicted On Intentional Conduct 

170. Plaintiffs incorporate the preceding paragraphs as if fully stated herein. 

171. Officer Paul Duncan's shooting of Mr. Stamps was intentional in that he intended to pull 

the trigger and intended to cause physical harm to Mr. Stamps. 
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172. At the time of the shooting, Mr. Stamps was intentionally seized andlor ui the custody of 

the police and posed no immediate threat of harm to Officer Duncan, other police officers, 

or any other person. 

1'73. As a direct and proximate cause of Officer Duncan's intentional and unjustified conduct, 

Mr. Stamps was wrongfully killed. 

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount 

sufficient to fully and fairly compensate the Estate of Eurie A. Stamps, Sr. under G.L. c. 229, § 

2, the Massachusetts Wrongful Death Statute, for the costs of this action, for uiterest as allowed 

by law, and for all other just and proper relief. 

THE PLAINTIFFS DEMAND TRIAL BY JURY ON ALL COUNTS OF THEIR. COMPLAINT 

By their attorneys, 

/s/ Anthony Tarricone 
Anthony Tarricone, BBO #492480 
Joseph P. Musacchio, BBO #365270 
KREINDLER & KREINDLER, LLP 
277 Dartmouth Street 
Boston, MA 02116 
(617) 424-9100 

/s/ Joseph F. Bardouille 
Joseph F. Bardouille, BBO #029220 
Anthony W. Fugate, BBO #180980 
BARDOUILLE and FUGATE 
22 Broad Street 
Lynn, MA 01902-5023 
(781)593-8888 

Dated: 
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