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Statement Of The Middlesex District Attorney’s Office Regarding
The Police-Involved Fatality That Occurred On January 5 In
Framingham

The Middlesex District Attorney’s Office and the Massachusetts State Police assigned to
the Middlesex District Attorney’s Office have conducted an investigation into the facts and
circumstances of a police-involved fatality that occurred on January 5, 2011, at 26 Fountain
Street in Framingham. The Middlesex District Attorney’s Office, per protocol and pursuant to
statute, conducted an investigation in order to determine whether the discharge of Framingham
Police Officer Paul Duncan’s department issued firearm in this matter amounted to criminal
conduct under our laws, and if so, whether the surrounding circumstances and evidence
amounted to prosecutable criminal conduct.

The investigation included a thorough review of all interviews conducted (including
witnesses at the scene, Framingham police officers, and emergency medical personnel), ballistics
and crime scene forensic reports, radio transmissions and 911 calls, police reports, witness
statements, photographs of the scene, and medical examiner information. Our investigation has
revealed the following relevant facts on which we base our findings and conclusions.

In December of 2010 and early January of 2011, members of the Framingham Police
Narcotics Unit obtained information regarding the illegal distribution of crack cocaine from and
in the vicinity of 26 Fountain Street in Framingham. A confidential source informed members of
the narcotics unit that a young male was distributing crack cocaine from that location. The
informant also stated that the young man was frequently in the company of a male with a tattoo
on his face. That male with the tattoo on his face was later identified as Joseph Bushfan, who has
subsequently been charged with a drug distribution violation occurring in or near a school zone,
possession of cocaine with intent to distribute, and conspiracy to violate the drug laws.

During the same time frame, Framingham narcotics officers also obtained information
from a second confidential source. The second confidential informant informed the narcotics
unit that it possessed information that the same young male was also involved in the illegal drug
distribution activity from 26 Fountain Street in Framingham. Based on this information,
narcotics officers obtained a search warrant for 26 Fountain Street.



In the two weeks leading up to the application for the search warrant, narcotics officers
utilized a confidential informant in order to conduct three controlled buys from 26 Fountain
Street, to support the existing information regarding illegal drug activity. During all three
controlled buys, the confidential informant called one of two phone numbers provided by either
Bushfan or the other young male suspect. During all three controlled buys, the informant ordered
cocaine over the telephone from either Bushfan or the other young male suspect, travelled to the
area of 26 Fountain Street, and then purchased cocaine directly from either Bushfan or the other
young male suspect.

On January 4, 2011, in the hours before the search warrant was obtained and executed,
Framingham Police detectives conducted surveillance of 26 Fountain Street, to further support
and strengthen the existing evidence and probable cause, and observed what they believed to be
at least five different hand to hand drug distribution transactions.

Prior to the execution of the search warrant, in the interests of the safety of all involved,
the Framingham Police Department made the decision to request the assistance of the
Framingham SWAT team in executing the search warrant. According to investigators, the
decision to utilize the SWAT team was based on a number of factors including, but not limited
to: the violent criminal histories of Bushfan and the other young male suspect; the information
that one of their targets (the young male suspect) was a member of a gang involved with
narcotics, weapons and violent crime; information that the young male was a known associate of
an individual involved in the 2009 shooting of Framingham Officer Phil Hurton; the possible
existence of additional suspects inside the target location; the numerous people seen coming and
going from the target apartment in the hours leading up to the execution of the search warrant;
and the numerous “hand to hand” drug transactions observed in front of the target apartment in
the hours leading up to the execution of the search warrant.

Shortly after midnight, members of the Framingham Police Narcotics Unit and
Framingham Police SWAT team proceeded to 26 Fountain Street. Immediately prior to their
arrival, surveillance officers who had been stationed outside the address observed Joseph
Bushfan and two females exit the front door of 26 Fountain Street and walk south towards
Waverly Street. Detectives stopped and searched Bushfan and recovered eight individually
wrapped packages of crack cocaine from Bushfan’s pocket. Approximately $397 dollars was
also recovered from Bushfan, as well as a cell phone that utilized the same number that the
informant had called when ordering cocaine from Bushfan during the first controlled drug buy.
Bushfan was placed under arrest and charged with possession of cocaine with intent to distribute
as well as conspiracy to violate the drug laws, and a related school zone drug violation.

As detectives were interacting with Bushfan, the SWAT team arrived at 26 Fountain
Street and began carrying out the entry plan. As the team approached the house, they
encountered Norma Bushfan-Stamps outside in front of the premises. While investigators
interacted with Ms. Bushfan-Stamps, officers knocked and announced the presence of the
Framingham Police and the existence of a search warrant. After knocking and announcing, the
team was signaled to begin entry according to the pre-determined search warrant operational
plan.



Two Framingham Police officers made entry and arrived inside the kitchen, then spread
out and scanned the room. They both observed movement and people on the other side of the
kitchen, in the area of the hallway and in the back bedroom. Upon seeing this, one officer yelled
“Framingham Police, search warrant, put your hands up.” At that point, there was more
movement behind the kitchen and at least one person moving in and out of the officers’ sight.
Both officers then observed a large male come out of the back bedroom/bathroom area and stand
on the hallway side of the threshold between the kitchen and the hallway/laundry area. The
male, later identified as the decedent Eurie Stamps, was ordered to lie on the floor in the
hallway/laundry area just before the threshold to the kitchen.

While Mr. Stamps was on the floor lying on his stomach with his hands up, an
unidentified person was observed in the back bedroom area, not complying with the police
orders to show hands. At that point, fearing the person in the back room may have a weapon or
could be a threat to their safety, officers stepped over Mr. Stamps and made their way to the back
hallway where the bathroom and rear bedroom were located. The person was later identified as
Devon Talbert, who was subsequently charged with a drug violation occurring in or near a
school zone, possession of cocaine with intent to distribute, and conspiracy to violate the drug
laws. As officers made their way over Mr. Stamps and down the tight cluttered hallway, the
officers had to move numerous containers out of the way. As the officers were making their way
past Mr. Stamps and into the back hallway, Officer Paul Duncan, who was inside the kitchen,
moved to position himself next to Mr. Stamps.

Officer Duncan had made entry into the home through a hallway door and helped clear
two rooms before entering the kitchen area. As Officer Duncan approached the threshold
between the hallway and the kitchen, Mr. Stamps was still lying on the floor on his stomach,
with his head up and his hands moving. Officer Duncan then moved to within two feet of Mr.
Stamps. Officer Duncan, knowing that Mr. Stamps had not been checked for weapons, with two
hands on his rifle, decided to move to the side of Mr. Stamps, and secure Mr. Stamps’ hands
behind his back, and check him for weapons.

As Officer Duncan moved to the right of Mr. Stamps, just past Mr. Stamps’ shoulders, he
had to step to his left. As he stepped to his left, he lost his balance, and began to fall over
backwards. Officer Duncan realized that his right foot was off the floor and that the tactical
equipment that he was wearing was making his movements very awkward. While falling,
Officer Duncan removed his left hand from his rifle, which was pointing down towards the
ground, and put his left arm out to try and catch himself. As he did so, he heard a shot and then
his body made impact with the wall. At that point, Officer Duncan, who was lying on the ground
with his back against the wall, realized that he was practically on top of Mr. Stamps and that Mr.
Stamps was bleeding. Officer Duncan immediately started yelling “man down, man down.”
Numerous SWAT members began calling for medics and alerting team members that there was a
person down that needed medical attention. Officer Duncan told another officer on scene within
moments of the incident that he had stumbled and lost his balance while moving to get in a better
position, and as he was falling, his gun fired.

The Framingham SWAT team includes a Tactical Emergency Medical Support group of
emergency medical technicians and firemen that travels with the team. Upon word that someone



was injured, the medical support team entered the apartment and began rendering aid to Mr.
Stamps. The medical team assessed Mr. Stamps and realized he was suffering from an apparent
gunshot wound. Mr. Stamps was placed on a backboard and immediately transported by
ambulance to Metrowest Medical Center, where he was later pronounced dead.

Dr. Henry Nields from the Office of the Chief Medical Examiner (“OCME”) performed
the autopsy on Mr. Stamps. The cause and manner of death was determined to be homicide,
resulting from a single fatal gun shot wound to the upper body area. The word homicide is
defined by the OCME as “the death of one person caused by the act of another.”

Upon completion of this investigation and review of all available information and
relevant evidence, the conclusion of this office is that the actions of Officer Duncan do not rise to
the level of criminal conduct, and the shooting death of Eurie Stamps was an accident. This
office applied all the relevant facts and evidence to the law of murder, voluntary manslaughter,
involuntary manslaughter and reckless assault and battery by means of a dangerous weapon, as
well as the law of accident. After review of both the law and the facts, it is clear from the
evidence that Officer Duncan did not possess the requisite intent or the necessary mental state
required under the law, to support a criminal charge of murder or voluntary manslaughter.
Additionally, under the law, the facts do not support a criminal charge that Officer Duncan
intended to commit a battery upon Mr. Stamps, nor do they establish that Officer Duncan acted
in a criminally reckless manner. Therefore, the crimes of involuntary manslaughter by reckless
conduct and reckless assault and battery by means of a dangerous weapon are also factually and
legally unsupportable.

Furthermore, under the law of accident, if there is any evidence that the conduct at issue
may have been the result of an accident, the Commonwealth must prove beyond a reasonable
doubt that what occurred was not an accident. The legal term accident is defined as an
unexpected happening that occurs without intention or design on the actor’s part. It means a
sudden, unexpected event that takes place without the actor’s intending it. There is no evidence
that Officer Duncan intended to pull the trigger of his rifle, no evidence that he possessed any
desire or motivation to shoot Mr. Stamps, and no evidence that he was reckless or that he used
excessive force to attempt to secure Mr. Stamps. It is the conclusion of this office, based on the
law and the findings of fact that are based on the evidence in this matter, that the shooting death
of Mr. Eurie Stamps was an accident as defined by the law applicable to criminal prosecutions.
As such, the facts of this matter and the applicable law do not support a criminal prosecution.

Having made our determination under the law regarding accident, and the absence of
criminal conduct on the part of Officer Duncan, we have, per the protocol of the Middlesex
District Attorney’s Office, returned and referred this matter back to the Framingham Police
Department so that they can perform whatever internal administrative review of the incident they
deem appropriate.

HitHt



DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY

LIEUTENANT GOVERNOR , February 9, 2011
MARY ELIZABETH HEFFERNAN Woburn, Massachusetts
SECRETARY Case # 2011-110-0005

COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT,

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: ERIK P. GAGNON #2523, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: Interview of: Norma F. Bushfan-Stamp

1. On Wednesday, January 5, 2011, at approximately 0345 hours, Trooper Jeffrey
Saunders and I interviewed Norma Bushfan-Stamps at a Framingham Police Department
interview room. It was during this meeting, when Norma was advised that her husband Eurie
Stamp (DOB: [ was shot and killed by a Framingham Police Officer during the
execution of a search warrant at her residence.

2. Detective Saunders and I asked Norma Bushfan-Stamp if she would be willing to
provide a statement to us regarding the events that transpired during the execution of the search
warrant from this past evening. Norma agreed and provided the following information:

Norma said that she had just returned home from grocery shopping and was in the process of
putting her groceries away. Norma said that her husband Eurie Stamp was in their bedroom, her
son Joseph L. Bushfan (DOB: [, her nephew Devon Talbert and two young females
were also at home and mostly in their son’s bedroom. Norma said that at approximately 9:45 pm,
she went to the front door to say something to her son Joseph whom was walking out the front
door. Norma said that her son Joseph was exiting the house with his two female friends. Norma
said that her nephew Devon was still in the house and believed to be in Joseph’s room. Norma
said that she was going to ask her son Joseph where he was going and where the dog was. Norma
said while she was at the front door she noticed that the police were talking to her son Joseph and
the two females down the street in front of the gas station. Norma also said that she was
approached by armed police officers wearing fatigues at her front door and instructed to get
down on the ground and then escorted to the gas station. Norma said that her husband Eurie and
her nephew Devon were still in the house. Norma said moments later, she h%@ﬁ@%@ﬁ%%r ATE POLICE
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from the inside of her residence. Norma then recalled her nephew Devon being escorted out of
the house and transported away by a Framingham Police Cruiser. Norma also recalled someone
being taken out of her house by stretcher and driven away by ambulance. Norma said that she
was then transported to the Framingham Police Department with the other two females by a
police cruiser and brought to this interview room.

Respectfully Submitted,

Erik . Gagnon #2523 %

Trooper, Massachusetts State Police
Middlesex Detectives Unit




DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY
LIEUTENANT GOVERNOR February 16, 2011

MARY ELIZABETH HEFFERNAN Woburn, Massachusetts

SECRETARY

Case #2011-110-0005

COL.ONEL MARIAN J. MCGOVERN

SUPERINTENDENT

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: ERIK P. GAGNON #2523, TROOPER
‘ MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: Interview of:

1. On Wednesday, January 5, 2011, at approximately 0430 hours, Detective Darren
Crawford of the Framingham Police Department and I interviewed _ ata
Framingham Police Department interview room. ||| B was advised that we wanted to
take a statement from her regarding the events that she witnessed during the execution of a
Framingham Police search warrant at 26 Fountain Street, 1¥ Floor in Framingham.

2. I - viscd Detective Crawford and I that she met Joe (identified as
Joseph L. Bushfan - DOB: |l at some Framingham area parties, did not know him
well, hung out with him on 2 prior occasions and was just friends with him. [l said earlier
this evening, her friend || I (OOB: I v s 2t Il house. During this time,
Il & Joe began texting each other on their cellular phones. [l said that il was looking

~ to get money from Joe for cigarettes and to put money toward her cellular phone bill. At
approximately 11 pm, ||} } I v <nt to Joe’s house at 26 Fountain Street in Framingham.
While at Joe’s house, il met another black male who was she believed was Joe’s cousin
(identified as Devon Talbert — DOB: ||}l D). I said that they were all mostly in Joe’s
bedroom (1* floor right side) hanging out and were playing Joe’s Xbox video game. i said
that Joe’s mom & dad were also home, in the kitchen and in the rear of the house.

MASSACHUSETTS STATE POLICE
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3. B <:id that at approximately 12 am, she wanted to go home. |l
said that Joe began walking || ] ] J]BBl down the street and part of the way home. |}
said that when they got to the gas station on Fountain Street the police approached & :
apprehended Joe. Joe was placed in handcuffs & searched. The police instructed for [ &
I to put their hands on a Framingham police cruiser where they were pat frisked. Joe was put
into the rear seat of a police cruiser. [l said that the police did a good job arresting Joseph.
I s2id that it was during this time when the police entered Joe’s residence. [JJJilil said that
they were outside for awhile. A short time later, Joe’s mom was escorted down from the house to
the gas station by police. [l said that she then heard a loud boom and some glass breaking, A
short time later, [l said that a short time later, [JJl] Joe’s mom and her were transported to
the Framingham Police Department.

4. After the detailed events about the execution of the search warrant, || | | |j}] I
was asked about some background information regarding weapons & narcotics relative to Joseph
Bushfan and the 26 Fountain Street in Framingham address. [JJJij said that prior to the incident,
she was aware that Joe would smoke marijuana, but has never known Joe to carry a weapon. As
a result of what she witnessed during this incident, [JJJij said that she now knows that Joe sells
drugs. [l said that she witnessed Joe being pat frisked and that the police found drugs on
him. [l now believes that Joe sells crack cocaine, along with marijuana. [ said that Joe
is known to have a lot of money and that’s why [ was texting him earlier. [JJJjj now says
that prior to the incident, Joe’s mom was putting away groceries in the kitchen and that she did
not see Joe’s dad. The interview was ended at approximately 0516 hours.

Respectfully Submitted,

Enk P. Gagnon#252
Trooper, Massachusetts State Police
Middlesex Detectives Unit




DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY

LIEUTENANT GOVERNOR February 16, 2011
MARY ELIZABETH HEFFERNAN . Woburn, Massachusetts
SECRETARY Case #2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM:  ERIK P. GAGNON #2523, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT:  Interview of: B

1. On Wednesday, January 5, 2011, at approximately 0545 hours, Detective Darren
Crawford of the Framingham Police Department and I interviewed |JJJjj Il 2t 2 Framingham
Police Department interview room. [} Il was advised that we wanted to take a statement
from her regarding the events that she witnessed during the execution of a Framingham Police
search warrant at 26 Fountain Street, 1* Floor in Framingham.

2. I Bl 2 vised Detective Crawford and I that she met Joe (identified as
Joseph L. Bushfan - DOB: |l =t Los Compadres, exchanged cellular phone numbers
and would text each other. [ said that they hung out on 2 prior occasions and were just
friends. [Jll said earlier this evening she was at her friend |JJ ]l Il house. During this
time, she began texting Joe on her cellular phone. [l said that she was looking to borrow
money from Joe to buy cigarettes. Joe texted her back that he was not going to give [JJjjj any
money. At approximately 11 pm, [l & [l went to Joe’s house at 26 Fountain Street in
Framingham. When they got to Joe’s house, [l said that Joe’s cousin (identified as Devon
Talbert — DOB: | and Joe’s mom were also present. [ said that they were all
mostly in Joe’s bedroom (1* floor right side) hanging out. While there, [l said that they were
listening to music, talking and that Joe gave her $30. [ said that she also overheard Joe on
the phone saying, “I'm gonna meet up with you nigga”. When Joe hung up, he said that he was
“gonna meet up with one of his nigga’s. Joe said that he was going to meet him at the YMCA.

MABSACHUSETTS STATE POLICE
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3. At this time, ||| }] I I I 2d Joseph Bushfan all left Joe’s house. It
was believed that Joe was headed to the YMCA to meet someone, but would walk ] &

I o1t of the way to Il Pine Street home address. As they began to walk, Joe agreed
to buy cigarettes for [JJJj at the Store 24. When they got to the gas station on Fountain Street,
they were approached by numerous police officers. [ said that the police instructed her &
I ¢o put their hands on a police cruiser. [JJlj observed the police to put Joe on the ground
and placed under arrest. [JJll observed a SWAT truck and police officers in fatigues pull up and
enter Joe’s residence. |l said that Joe became worried and asked her and [JJJij to check on
his mom. [l said that a short time later a police officer escorted Joe’s mom to the gas station.
Il s2id while she was in front of the gas station and the police were inside of Joe’s house, she
did not hear anything out of the ordinary. ] said that after the police were in Joe’s house for a
while she observed an ambulance pull up to the front of Joe’s house. A short time later, [
I :nd Joe’s mom were transported to the Framingham Police Department.

4, After the detailed events about the execution of the search warrant, ||} I
was asked about some background information regarding weapons & narcotics relative to Joseph
Bushfan and the 26 Fountain Street in Framingham address. [l said that prior to the incident,
she was not completely aware that Joe was a drug dealer, but suspected that he was. [JJJjj also
said that she had never seen Joe carry a weapon. ] said that several of Joe’s friends said that
Joe had a lot of money. [Jlll said when the police arrested Joe tonight, that he had a plastic bag
containing smaller plastic bags containing cocaine on his person. [JJJJj said she never saw Joe
sell drugs and never saw any drugs at his house. ] said that she was aware that Joe was
friends with a guy that she knew as Country. Country had been arrested a year ago for shooting a
Framingham Police Officer in the face. The interview ended at approximately 0640 hours.

Respectfully Submitted,

T Ol

Erik P. Gagnon #2523
Trooper, Massachusetts State Police
Middlesex Detectives Unit




DEVAL L. PATRICK
GOVERNOR

TIMOTHY P, MURRAY .
LIEUTENANT GOVERNOR February 16, 2011

MARY ELIZABETH HEFFERNAN Woburn, Massachusetts

SECRETARY Case # 2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: ERIK P. GAGNON #2523, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT:  Neighborhood Canvas of 26 Fountain Street in Framingham, MA

1. On Wednesday, January 5, 2011, at approximately 0800 hours, myself, Trooper
Jeffrey Saunders and other detectives from the Frammgham Police Department conducted a
neighborhood canvas of the 26 Fountain Street area in Framingham. During the canvas I made
contact with the following persons:

I Oos: I < HE 05 B - S—
Street in Framingham. was at work during the canvas. | Il said that she
was asleep during the incident and did not see or hear anything. i said that she woke up
around 4:45 am and saw Framingham Police cruisers with their emergency lights on out front.

I I (005 I N N (0O5: I -
I (>OB: I - IR i Fromingham. _s said

that he was the first to observe anything. [JJJJJli] said that he was lying down when he heard a
loud bang come from out front. [JJJlil 1ooked out a front window and noticed that numerous
Framingham Police officers were in front of a house across the street. [JJJJij said that he got
his sister il in another room and told her that something was going on. They went to a front
window and heard the police saying, “let us in” and “open the door”. They also observed an
ambulance pull up to the front of 26 Fountain Street and observe EMT’s wheeling a person out
of the house in a stretcher and into an ambulance.

Resg/e/gj:fully Submitt d

agnon #2523

Trooper, Massachusetts State Polig6ss cuuseTTs STATE POLICE
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DEVAL L. PATRICK

GOVERNOR
Rnordbe gt o February 9, 2011
MARY ELIZABETH HEFFERNAN Woburn, Massachusetts
SECRETARY Case # 2011-110-0005
COLONEL MARIAN J. MCGOVERN .
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: ERIK P. GAGNON #2523, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT:  Autopsy of: Eurie Stamp

1. On Thursday, January 6, 2011, at approximately 1000 hours, I attended that autopsy of
Eurie Stamp at the Medical Examiners Office in Boston. Doctor Henry Nields performed the
autopsy and determined that the victim’s cause of death was a single gun shot wound to the head,
neck and chest with injuries to the heart, lung and major blood vessels. Doctor Nields advised me
that the projectile entered the victim’s body through the left cheek, exited through the upper neck
and re-entered the lower neck and clavicle area. The projectile fragmented in the clavicle, chest,
heart, left lung, aorta and pulmonary artery. Doctor Nields also advised that there was evidence
of stipling on the left side of the victim’s face in the area of the entry wound.

2. Trooper Steve Walsh from the Massachusetts State Police Firearms Identification Section
was also present to take custody of any recovered fragments from the victim’s body. Trooper
Karrol Setalsingh from the Massachusetts State Police Crime Scene Services was also present
and took numerous autopsy photographs.

Respectfully Submitted,

Enl¢ P. Gagnon #2523
Trooper, Massachusetts State Police
Middlesex Detectives Unit
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DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY

LIEUTENANT GOVERNOR February 22, 2011
MARY ELIZABETH HEFFERNAN . Woburn, Massachusetts
SECRETARY Case #2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: ERIK P. GAGNON #2523, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT:  Supplemental Report:
of Autopsy:

Eurie Stamp

1. On Thursday, February 17, 2011, I spoke with Doctor Henry Nields of the Medical
Examiners Office in Boston. Doctor Nields performed the autopsy of Eurie Stamp on January 6,
2011 and determined that the victim’s cause of death was from single gun shot wound and also
advised that there was evidence of stipling on the left side of the victim’s face in the area of the
entry wound. On February 17", Doctor Nields was asked if he could determine an approximate
distance between the shooter and Eurie Stamp. Doctor Nields advised that the determination on
the distance cannot be definitive, but it is unlikely to be beyond 36 inches.

Respectfully Submitted,

G il S

Erik P. Gagnon #2523
Trooper, Massachusetts State Police
Middlesex Detectives Unit

MASSACHUSETTS STATE POLICE
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DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY

LIEUTENANT GOVERNOR J anuary 13, 2011
MARY ELIZABETH HEFFERNAN Woburn Massachusetts
SECRETARY 2011-110-0005

COL.ONEL MARIAN J. MCGOVERN

SUPERINTENDENT

TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: FORSTER, EDWARD L., LIEUTENANT -
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: NEIGHBORHOOD CANVASS REGARDING THE FATAL SHOOTING OF
EURIE A. STAMPS IN FRAMINGHAM.

1. On 1/5/11 at approximately 0330 hrs this officer and Deputy Chief Kenneth
Ferguson of the Framingham Police Department interviewed:

At his apartment. The following is a summary of the interview. [ was home tonight and
was in his room on his computer when he heard the police (Swat) say we have a warrant. He
saw a flash from his window and heard a huge explosion. He also heard windows being
smashed. [Jll thinks this was around 12:30 pm. He is not exactly sure. The fire alarms were
going off and there was smoke in the kitchen. [JJJj stayed were he was.

2. This officer also interviewed:

At his apartment. [l was in his room sleeping when he heard a bang. He then heard a
~commotion with people yelling. [l came out of his room and had conversation with i
Smoke started coming into apartment when he was in his room. '

MASSACHUSETTS STATE POLICE
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3. This officer also interviewed:

At his residence. [JJJll called 911 sometime around 1230-1am. He remembers this being right -
before the television program “Law and Order”. He heard huge banging and called 911. The
Police were already there. When it quieted down he went downstairs. The police made [l
lay down at gunpoint. He stayed on the ground for 7-10 minutes before the police allowed him
to get up.

4, This officer also interviewed:

At her residence. [JJJJJl] was home tonight and heard loud banging around 1am. She thought
the noises were coming from downstairs on the second floor. |l roommate ] went
downstairs. [JJJJi] heard the fire alarm then she also went downstairs. When she went
downstairs the police ordered her to stay where she was and not move.

5. This officer interviewed:

By telephone on 1/5/11. |l was not home when the incident occurred. She left the house
around 830pm and got home around 3am. She was unable to get in her apartment. She had been
living there for one month. She knew a Joseph lived downstairs and didn’t really talk to him.
She would just say hi. She didn’t see anything going on downstairs. She does remember the

police cruisers coming there about 2-3 weeks ago. :
: R pectf?y ubmitted,

" Edward L. Forster, Lt
Massachusetts State Police



DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY

LIEUTENANT GOVERNOR February 14, 2011
MARY ELIZABETH HEFFERNAN Woburn Massachusetts
SECRETARY 2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FROM: JEFFREY SAUNDERS, TROOPER
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: INTERVIEW OF JOSEPH BUSHFAN; FRAMINGHAM POLICE SHOOTING
DEATH

1. On Wednesday, January 5™, 2011 I along with Tpr Erik Gagnon and Lt Ed Forster
responded to 26 Fountain St, Framingham for a report of an officer involved shooting resulting
in the death of Eurie Stamps. The Framingham Police SWAT Team was assisting the
Framingham Police Drug Unit in the execution of a drug warrant at that address. The target of
that warrant was identified as the stepson of the decedent;

Joseph Bushfan [
I

2. Bushfan was arrested by Framingham Police a short distance away from the
premises for drug violations immediately prior to the execution of the warrant. After his arrest
and during the execution of the warrant Stamps was shot and killed. At the Framingham Police
Department Bushfan agreed to speak with Framingham Det. Darren Crawford and me. Bushfan
was advised of Miranda rights at 0438 hours and after signing the Miranda form Bushfan agreed
to have the conversation recorded.

3. At 0503 hours after being informed of the death of Mr. Stamp, Bushfan requested
the recorder be turned off and agreed to continue speaking with us without being recorded.
Bushfan appeared to be visibly upset upon hearing of Stamps’ death and stated the following:
“How am I going to explain this to his (Stamps’) kids? It’s on me.” 1 asked Bushfan if he was
referring to the warrant and he stated “I understand the reasons for why they did the search
warrant. [’m not going to speak to that anymore.”

MASSACHUSEYTS STATE POLICE

DEVISION OF INVESTIGATIVE SERVICES
STATE POLICE DETECTIVE UNIT - MIBDLESEX
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4, Bushfan stated earlier in the evening he was at his home, 26 Fountain St, with his
cousin, Devon Talbert, mother, Norma Bushfan-Stamps, and Eurie Stamps. He stated at one
point his mother and Stamps were arguing about the dog pooping in their room. Two girls
showed up at his house a little while later asking for cigarettes. Bushfan stated he didn’t know
their names. At one point Bushfan stated he was in his cousin’s bedroom with the girls and his
mother was in the front bedroom while Stamps was in the kitchen. He eventually left with the
girls out the front door to get some cigarettes for one of them at the Gulf Station

5. He walked up to the corner with the girls to the Gulf Gas Station and stated that
was when he was arrested. Bushfan stated he was on the ground being handcuffed and heard
over the police portable radios “Shots fired.” He stated he was then put in the back of a cruiser.
While in the back of the cruiser he stated he looked up the street to his house and saw his Stamps
being taken out of the house on a stretcher and placed in to an ambulance. Bushfan stated he saw
ambulance pull out of the parking lot of the Gulf Station. Bushfan stated he heard a uniformed
officer nearby say “I think it was the two new guys.”

6. I asked Bushfan if he had any drugs on him when he was arrested and he stated I
had crack on me. only about five pieces.” He further stated he and his cousin “dabbled in it to
take care of our kids.” I asked him if he meant selling it and he stated “Yes.” Bushfan stated his
cousin had a one year old son and he had a three year old daughter.

7. Bushfan further stated he was worried about facing his stepfather’s children. He
stated he didn’t want to go the funeral and face them.

Respectfully submitted,

Trgfenficts
/{F/rro%r J efe&i Saunders #2

Massachusetts State Police
Middlesex District Attorney’s Office
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DEVAL L. PATRICK

GOVERNOR
T'Jé%lms“é'%?ﬁé;’ January 21, 2011
MARY ELIZABETH HEFFERNAN ' Woburn Massachusetts
SECRETARY 2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT

FROM:

SUBJECT:

1.

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

PETER J. SENNOTT, SERGEANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

FRAMINGHAM POLICE DEPARTMENT INTERVIEWS

On 01-07-11, this officer and DLT Thomas Sullivan interviewed the following

members of the Framingham Police Department:

Deputy Chief Craig Davis (OIC SWAT)

Lt. Kevin Slattery (OIC Detective Unit)

Sgt. Stuart (Team Leader SWAT)

Sgt. Jorge Ruiz (Eve Shift Patrol Supervisor)
Sgt. Robert Sibillo (SWAT member)

Also present at the interviews representing Stuart, Ruiz, and Sibillo were Attorney’s Michael
Akerson and John Vigliotti of Reardon, Joyce & Akerson PC. Deputy Davis was represented by
the Departments Attorney, and Lt Slattery did not wish representation. All officers provided
detailed statements without objection as to the events that took place at 26 Fountain Street,
Framingham on 01-04-11.

2.

The statements were recorded with the consent of all officers involved; a CD of

the interviews is attatched.

Respectfully submitted,
/ / %;WL

Peters]. Sennott
Sergeant
Massachusetts State Police

MASSACHUSETTS STATE POLICE

DIVISION OF INVESTIGATIVE SERVI
STATE POLICE DETECTIVE UNIT - MIDIIE)LIX}EEES
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DEVAL L. PATRICK

GOVERNOR
T o GO January 13,2012
MARY ELIZABETH HEFFERNAN Woburn Massachusetts
SECRETARY 2011-110-0005
COLONEL MARIAN J. MCGOVERN
SUPERINTENDENT
TO: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE
FROM: PETER J. SENNOTT, SERGEANT

MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: RETURN OF WEAPONS
1. On 01-12-12, this officer was advised by ADA John Verner that all weapons and

ammunition in the possession of the SPDU-Middlesex concerning the fatal shooting of Eurie
Stamps in Framingham could be returned to the Framingham Police Department.

2. This officer returned two firearms (.40 Sig #UU635241 and Colt M-4 # A230821)
and associated magazines and ammunition to Lt. Michael Hill at the Framingham Police
Department.

Respectfully submitted,
VI/A Z
Peter J/Sennott
Sergeant
Massachusetts State Police

BIASSACHUSETTS STATE POLICE

DIVISION OF INVESTIGATIVE SERVICES
STATE POLICE DETECTIVE UNIT - MIDDLESEX
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State Police Middlesex

Custody Receipt

On 01/12/2012 at11:16 am the followmg items were transfered so that the current custody reads as foIIows
"Returned To Owner"”. This custody update was processed by Sergeant Peter Sennott.

p

01 - .40 Sig w/ 3mags and 37 live.
Serial #: UU635241

HIIIIIIIIIIHIIIIIIIIIIHIIIIIIIIIIIIIIIIIIIIIIIi Item Notes: Dept #:

02 '
(INTIAMMINMWAN - tem Notes: Dept #:

03
UMW - tem Notes: Dept #:

04
INHRAMMNEIINAN  tem Notes: Dept #:

05
(I tem Notes: Dept #:

06
NNUIHNAND  tem Notes: Dept #:

07 -5.56 Colt M-4 with three magazines and 82 live cartridges.
Serial #: A0230821

EAEAVNINIIRI0 - tem Notes: Dept #:

Total # of Iltems Transfered: 7
Comments: All items returned to Framingham Police Department per ADA Verner

Sergeant Peter Sennott W %/M 01/12/2012 - 11:16 am

Released By - Released To Date/Time

Chetrackado\apps\Receipt. PLC ‘ : . Page 1 of 1



DEVAL L. PATRICK
GOVERNOR

TIMOTHY P. MURRAY
LIEUTENANT GOVERNOR

MARY ELIZABETH HEFFERNAN

SECRETARY

COLONEL. MARIAN J. MCGOVERN

SUPERINTENDENT January 13, 2011
Woburn Massachusetts
2011-110-0005

TO: DETECTIVE CAPTAIN KEVIN J. BUTLER
DIVISION OF INVESTIGATIVE SERVICES
MASSACHUSETTS STATE POLICE

FROM: THOMAS J. SULLIVAN, DETECTIVE LIEUTENANT
MIDDLESEX DISTRICT ATTORNEY'S OFFICE
MASSACHUSETTS STATE POLICE

SUBJECT: INVESTGATION OF FATAL SHOOTING OF EURIE STAMP

1. On Wednesday, January 5, 2011, Lt. Kevin Slattery and I drove Norma Francine
Bushfan-Stamp to her home at 26 Fountain Street Framingham, MA. Mrs. Stamp needed her
cell phone to obtain contact information for her relatives.

2. At approximately 5:50 AM, we arrived at 26 Fountain Street. In addition to her
cell phone, Mrs. Stamp asked me to retrieve the following items: boots, socks, coat and cigarette
pouch. I entered the home and met Framingham Police Officer Goncalves. Officer Goncalves
was securing the home pending the issuance of a search warrant. I retrieved the above items and
gave them to Mrs. Stamp. Lt. Slattery and I then returned to Framingham Police Station with

Mrs. Stamp. y

Respecttully submitted,

W e
Thomas”J. Sullivan

Detective Lieutenant
Massachusetts State Police

00005-1 MASSACHUSETTS STATE POLICE

DIVISION OF INVESTIGATIVE SERVICES
STATE POLICE DEYECTIVE UNIT - MIDDJ ESEX
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SWAT Training Roster

DATE: [ =Yl v (-3¢
!_ocation: Q_@Y Foeriov (i°
Mission: me'} NZ T2

Stand- by Time: | | ¥

Call-Out Time:

@9 P,

TACTIC
Name Element
 mm—o—
Casey |blue
L~CUrtis  |gr
¢« |Davis 7 |com
LT —Downing {com
~+=|Duncan * |grn
“~ |Eliadi* |grn
(~|Murtagh  |sup
N %ngmey’er’ grn
—{itartinez *|blue
\—OToole * |blue
—Reardon |gr
\—[Riley * |blue
| |Sebastian-|grn
Sheehan |blue
< «|Sibilic*_|grn
S T Stuaﬂ' com
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L—Beckwithe‘g
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DEVAL L. PATRICK

GOVERNOR ‘ , é
TIMOTHY P, MURRAY Ssom Ok ' g
LIEUTENANT GOVERNOR 724 %W (9%4%/
MARY Euzgg_ir&_f; AI—}I?I;:(EFERNAN ‘ Cﬂ@ ] OH A vro57
COLONELMARIAN J. MCGOVERN oypthore 978-457-3500 S 978-457-F520

February 16, 2011

ADA Kyle Reed

Middlesex District Attorney's Office
P.A.C.T. Unit

15 Commonwealth Avenue , 2" Floor
Woburn, MA 01801

(617) 679-6500

RE: Lab No. 11-00191 Framingham (Discovery Request)

* Dear ADA Reed,
In response to your discovery request, we are providing the followmg items for Laboratory
Number 11-00191 Framingham: :

Criminalistics File Folder

Feel free to contact me if any additional information is needed.

Sincerely,

Gipa M. Testa

Case Management Unit

State Police Crime Laboratory
(978) 451-3440




COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF STATE POLICE
CRIME LABORATORY SYSTEM

I, GinaM, Testa , hereby certify that I am the custodian of the record attached and this
document is a true and complete copy of the following case filed for Case No. 11-00191
Framingham:

Criminalistics File Folder

I further state that this record is kept in the normal course of business; that this record is kept in
good faith; that it is the regular course of the Department of State Police Crime Laboratory
System to make such record. ‘

Signed this date under the pains and penalties of perjury.

Date: February 16, 2(L11

S1gnature \\7%

Title: Case Management Un1t
~ State Police Crime Laboratory

"Commonwealth of Massachusetts

Middlesex, ss.

Onthis 16  dayof February 2011, before me, the undersigned notary public,
personally appeared __Gina M. Testa , proved to me through satisfactory
evidence of identification, which was a Massachusetts State Police ID,to be the person whose
name is signed on this document and acknowledged to me that they signed it voluntarily for its
stated purpose as a custodian of records for the State Police Crime Laboratory System.

b= At

Signature

MELISSA S, LahlUER

,rTQ Porory Public
Hy frfammenw wl h m Messachuselts
' { Laf - alen Bxpives

e y 24, 2013

 Ravellonoo Sn Fownioo Thiroagh Quadity Bolicing



Massachusetts State Police Crime Laboratory Criminalistics Unit

Case Pages Summary Form

Case Number & Town: 11-00191 Framingham

Report " Last Page in Section

Date (CS, Crim, Corr, Im,tlfl >
DNAS, 0)* A | B C D | E F G H I ) K N

1 |2/8/11 CS 1 0 0 0 0 0 1 0- |0 3 0 0 KLK
> .

3

4

5

6

7

8

9

10

11

12

13

14

Leport
its Report
Report

* Assigned chemist.of person placing page(s) in file

CRIM QA-03 (v 3.0) Appendix B
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Massachuse®  State Police Crime Laborator ' ‘riminalistics Unit

Case-File Rev

Case Number & Town: 11-00191 Framingham

Report Type (circle): Crim

Assigned to: Kelley L. King

Corrgcted

iew Form

DNA Send-out DNA Review Other

LIMS Assignment Approved/Closéd 0

Date Case Assigned: 1/5/11 Report Dated: ' D\&\\\
Section Reviewed Page(s) Section Reviewed ?age(s)
Reviewer’s Initials . Reviewer’s Initials
Left Jacket (Tech/Admin) Right Jacket (Tech/Admin)
‘ ' SR Criminalistics and Crime ’éixb\ :
Case Pages Summary Form 1 Scene Report(s) - £l |
Case-File Review Form(s) 7] N A Report(s) ’ E L
A CL-1(s) T RsA /A
Worksheet(s)

B. LIMS Case Jacket(s) N/A J. Hand-written Note(s) || J1-J3

(if printed) and worksheets

) e,

C. Examination Form(s) N/A K. Other Worksheet(s) N/A
D. Paper Chain of Custody | N/A L. Photocopies N/A -

(In House Continuity, ~ (Kit Box, Kit

Return Receipts, Form(s), ‘

Transfer Forms, etc) Packaging, blood tube

etc) )
E. CIF(s) N/A M. Photograph(s) N/A
F. Record of Conversation | N/A N. DNA Send-out N/A
Log(s) - Materials ‘
G.‘ Correspondence(s) B 4Gl Check LIMS: NA
g l 2 Statistics
. Case Info

H. Police Report(s), N/A '

and other external Supp Iem ents

reports Ttems

PUNBUUIAR | PR OO, o - - i s O A L_ s n Tl LI LTI L T TSl R e SoDUL I
Chain of Custody B e -
e gl o alald

Initials, Date of Technical Review

Initials, Date of Administrative Review

CRIM QA-03 (v 3.0) Appendix A




Commonwealth of Massacl Frg )

Deparn.nent of State Police ASCLL 1 — -
Forensic Services Group Leg -l- - 4

Front Desk Sudbury:  (508) 358-3110 || acorodre SubH 4 Received (1/5/201
Evidence Unit Phone:  (508) 358-3155 || HCRITEEN oo minn llil‘)lll
Crime Laboratory Systems

Casell 2011-110-0005

) Scene Responder
Type of Case; Fatal Shooting

11-00191 - 4

Date of incident: 01/05/2011 k/é///(./z’f7 FSG Case Number !
Investigating Agency: MSP Middlesex 'County Detective Unit "Investigating Agency Case #: 2011-110-0005
Incident Address: 26 Fountain Street Special requests/comments: processed scene for biologicals

Incident Town: Framingham

Report to (Name); Trooper Erik P. Gégnon #2523

Phone #: (617) 679-6600 - |CrRIM: DNA: TRACE: ~ ARSON TOX
Email; : CSSS: _ FIS; DEMS: " (FOR FSG USE ONLY)
County DA's Office: Middlesex County ADA:
Victim/Other's Name(s) DOB Sex  Race Suspect/Defendant's Name(s) i . DOB Sex Race
V| Stamps, Eurie : 03/02/1946 | M l I

RECORD OF EVIDENCE SUBMITTED: Listitem description and owner's name (or origin) of each item separately.

4-1 [Swah(s) of red-brown stain(s) | (2) Swabs - RB pool in laundry area (26
Fountain St)
4-2 [Pants | black pants (E. Stamps)

4-3 [Sack(s) ] (2) whité socks (E. Stamps)
4-4 [Boxer shorts | gray underpants (E. Stamps)

4-5 [Key(s) | set of keys from pants of E, Stamps

The items reported to be in the packages were inventoried and documented above by a representative from the submitting agency, At the time of analysis, the assigned analyst/examiner will unseal
the package and verify the inventory. In the event of a discrepancy between the actual inventory and that reported on this form, reconciliation shall be conducted in accordance with the
Massachusetts State Police Forensic Services Group (FSG) Evidence Handling and Submission Manual, The undersigned submits this evidence on behalf of the investigating agency, who
acknowledges that the FSG is responsible for conducting all tests according to standard procedures, and who authorizes the FSG to make all decisions regarding scientificaily necessary deviations

fiom said procedures. All procgdural deviations shall be documented in the laboratory notes according to laboratory procedure but notice of each such deviation need not be given to the agency.

I, (KLK) » - e—rTtknowledge receipt of x._'.'; packages from: Kelley L. King,
Evidence Technician dignamre) / . 3 Printed or Typed rank & name of Delivering Officer
e 915/054291_}:%;:._.‘,.1.2;06.0111_.,,, = ... ——-Crime-Laboratory-Systems- - - —-- .~ .-— .. . .. - o - SAE
Date . Time - Police Department / Agency (of Delivering Officer) Signatureof Defi

-\ \w e

IF THE STATUS OF THIS CASE CHANGES, PLEASE NOTIFY THE CASE MANAGEMENT UNIT IMME
PLEASE RETAIN THIS RECEIPT FOR YOUR RECORDS,

. N
Eyidence)Submission Form (v.7.1) - Eifective Daté 0470172009 - T RSGIECUSR OISV LT T
ITE fab, Page 1 of 4) YELLOW (DA, Page 2 of 4) . : : PINK (Evidence, Page 3 of 4} GOLD (Deliverer, Page 4 of 4)

¢
- Form 1 of 1 ,\\
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TIMOTHY P, MURRAY 124 CHboton, Poeeet
LIEUTENANT GOVERNOR .
MARY ELIZ@EETHHA?EFFERNAN : ) VA 07754
OLONEL MARIAN J, MGGOVERN Shebepitrono (978) 4.51-5400 SBawsimite (978) 151-3407
SUPERINTENDENT

=== {ausimile i error; Please HotTy us by phone lelephons immediately and return the- origimﬂ

Fax Transmittal Cover Sheet

Date;  1/s//

To: | Ll EL E'r/ff-fz"/é’

From: felles ﬁf/é

, TOt&l Number ofPageS (including Cover Sheet)s o2

Any Additional Message:

ttems  Lollected [ recoqved &5 seenc :
1L sLout have any guestzons  (oll 7 V2 ek S WA YA

%W/&s'}. .

1 you do not receive all of the pages as indicated, please call 97 8-451-3400. Thank you,

*CONFIDENTIALITY NOTE#
The documents accompanying this facsimile rensmission contain information of the State Police Forensic and
Technology Center, which may be CONFIDENTIAL AND/OR PRIVILEGED. The informetion is intended o be for
the use of the individual or entity named on this trensmittal sheet, 1f you are-not the intéhdedscsipient-be-awais that

hbove

BA0TESS By FifsTCIEsS Mail via the U.S, Posial Service, Thank yon,
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DEVAL L. PATRICK
GOVERNOR

TIMOTHY P, MURRAY

LIEUTENANT GOVERNOR
LIZABETHHEFFERN, ‘
ey CHywaref N ids 11754 .
COLONELMARIAN ). MCGOVERN ’ (%%4 / 78/ 4573500 Sgeainects (978 457-5407
CRIME. SCENE REPORT
Laboratory Case Number 11-00191 Report Date: February 08, 2011
Victim(s): Eurie Stamps o ’ Incident Number: 2011-110-0005
Suspect(s): N/A Offense Type: Fatal Shooting
Report To: Trooper Erik P. Gagnon, MSP Middlesex County Detective Unit Date of Incident: January 05 2011
Report Ce: Susan Ledoux, Middlesex County District Attorney’s Office ) Town: Framingham

On January 5, 2011, Detective Lieutenant Thomas Sullivan of the Massachusetts State Police
Middlesex County Detective Unit requested technical assistance in connéction with the above subject. Chemist
Kara Tremblay and I, Chemist Kelley L. King, responded, reporting to 26 Fountain Street in Frammgham at
approximately 8:30 a.m. where we met with the followmg personnel among others:

Lieutenant Edward Forster (Massachusetts State Police _Middlesex County Detective Unit)
Trooper Erik Gagnon (Massachusetts State Police Middlesex County Detective Unit)

Trooper Jeffrey Saunders (Massachusetts State Police Middlesex County Detective Unit)
Detective Lieutenant Robin Fabry (Massachusetts State Police Crime Scene Services Section)
Trooper Michael Kerrigan (Massachusetts State Police Crime Scene Services Section)
Trooper Edward Kenney (Massachusetts State Police Crime Scene Services Section)

Trooper Steven Walsh (Massachusetts State Police Firearms Identification Sect1on)

Officer David Studley (Frammgham Police Department)

26 Fountain Stréet consisted of a first floor residence in a two-family dwelling. The apartment
consisted of two bedrooms, a bathroom, kitchen and a dining room area. One of the bedrooms was located at
the front of the residence, off the foyer which contained stairs ascending to the second floor. Damage was
noted to this bedroom door. Damage was also noted to the front windows and the two kitchen windows of the

‘residence. Glass was observed on the interior and exterior areas about the windows. The kitchen was also
located off the front foyer. A pantry and a laundry area were noted at the rear of the kitchen. The other
bedroom and the bathroom were located across fror the laundry area. The apartment had-a cluttered
appearance with miscellaneous items on the floor. :

Upon entry, we were directed to the kitchen area of the residence. A red-bro

I pool was obsetred in

the in the laundry area, adjacent to the back of the washing machine. Red-brown staig th wipes,
were observed extending from this red-brown pool. Red-brown footwear impression: about
the red-brown pool. A screening test for the presence of blood was positive on these stair arged

Page 1 of 2




cartridge casing was observed next to the red-brown pool in the laundry area. Several containers, clothing, a
pair of eyeglasses, an over-turned ironing board and black bags were noted on the floor, about the red-brown

pool. '
We were then directed to the Framingham Police Department, arriving at approximately 11:15 a.m.

DEFINITIONS

The following terms relating to bloodstain péttern‘ analysis were used throughout this report (SWGSTAIN
" Terminology 2009):

Bloodstain: A deposit of bloqd on a surface.
Peol: A bloodstain resulting from an accumulation of liquid blood on a surface.

Wipe Pattern: An altered bloodstain pattern resulting from an object fnoving through a preexisting wet
bloodstain. : ‘ '

COMMENTS

‘The following items were collected from the scene and transported to the Crime Laboratory:
4-1  (2) Swabs — Red-brown pool in laundry area (26 Fountain St)

The following items were received at the Framingham Police Department from Officer David Studley of the
Framingham Police Department at approximately 11:20 a.m.and transported to the Crime Laboratory:

4-2 Black pants (E. Stamps)

4-3  White socks (E. Stamps)

4-4  Gray underpants (E. Stamps)

4-5  Set of keys from pants of E. Stamps

Further analysis upon request.

Please direct all requests fo: Erik Koester, Crime Scene Analyst (378) S38=_6148/
Erik.Koester@pol.state.ma.us or complete a case activation form and fax it to 978-451-3459.

: N . N g

Kelley V. King ) \)
Chemist IT

kelley king@pol.state.ma.us

Massachusetts State Police Crime Laboratory
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COLONEL MARIAN J. MCGOVERN D hrsve. (505) 358-3100 Bow: (50& 358-3771

SUPERINTENDENT

Returned to MSP Detective Unit

Lab Code / Case No.: NOR 11-00191 Case Type: " Fatal
Department Name: MSP Middlesex County Detective Unit Offense Location: Framingham
Department Case No.: 2011-110-0005 Offense Date: 01/05/2011
Case Officer: Trooper Erik P, Gagnon #2523 Offense Type: Fatal Shooting
Reference(s):
11-00191 2011-110-0005 AM Officer Involved
Comment:
Container |Submission | Laboratory's Department's
Letter Number Item Number Property Number | Packaging & Jtem Description(s)
E o1 1-1.2 One péper envelope containing Compact Disk (CD-R-RW) Photo's of scene
SPDU Copy
E 1 1-1.3 One tagged item of evidence Photo Contact / Index Sheet - Photo's of scene
SPDU Copy )
E 1 1-3.2 One paper envelope containing Compact Disk (CD-R-RW) Photo's of drug
search Warrant SPDU Copy
E 1 [-3.3 One tagged item of evidence Photo Contact/ Index Sheet - Photo's of drug
‘ search Warrant SPDU Copy
E 5 5-1.2 One paper envelope containing Digital Video Disk (DVD-R-RW) Middlesex

SPDU Copy

: Evidence Technician: Jennifer M., Bagley
Print Name (Released To) Print Agency ' 3 Returned By:

Signature (Released To) Date génatuéa (Returned By) <~ ‘
@ of these sealed

The items and/or sub-items listed on this receipt were assigned by the laboratory and are returned in sealed packages. The accountability #
packages is the responsibility of the submitting officer and/or laboratory examiner.
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' Massachusetts State Police Crime Scene Services Section . Crime Scene Report

1. Station 2. Case No,

'] CSSS - Boston 11-00191 ~ ,
‘. | AR R L
¢ :-1 3.Department 4, Department Case No. 5. Report No. 6. Page
;| MSP Middlesex County Detective Unit | 2011-110-0005 1 1of1
7. Reporting Officer (Rank, First, MI, Last & ID#) c “J| 7b. Date Prepared
| Trooper Karrol G. Setalsingh, #1875 7 i o | 11711

: 8 Approved by (Rank, First, MI, Last & ID#) ‘ . ' 8b. Date Approved
{"| Sergeant David C. Mahan, #1416 %f 755 ‘/ /1)

7a. Signature_

8a. Sj

R 9. Subject: Fatal Shooting

Date of Offense: - 1/5/2011
fofense Location:  Framingham
<" "Investigator: Trooper Erik P. Gagnon #2523
.. . Victim(s): Eurie Stamps
L Suspect(s):

e

3 1. - On January 06, 2011, I attended and photographed the autopsy of OCME case # 11-0286 (BEurie

f
' . Stamps), it was performed by Dr. Henry Nields. At the completion of the autopsy, I took major case
.4~ -prints of the decedent.

\ Page 1 of 1
A This Report is the Property of The Massachusetts State Police
R No part of this report may be disseminated outside the agency to which provided
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IF YOU HAVE RECEYVED THIS COMMUNICA’I‘ION IN ERROR, FLEASE IMMEDIATELY
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LIMS#11-00191

As a result of a physical and mlcroscopm examination of the evidence dxscharged cartridge casing (item 3-1)
and the discharged cartridge casing test fires (items 2-1.1) it is my opinion:

A/ They both share the same class characteristic of caliber and firing pin impression shape, however, they lack
sufficient agreement of unique microscopic marks to determine the source weapon. My result is inconclusive,

. B/ The item 6-1 spent jacket and lead fragments were too damaged for further identification.

C/ Item 2-2 was not examind.

]
5

Traoper Stephen Walsh
Massachusetts State Police
Firearms Identification Section -
swalsh@pol.state.ma,ns

e Troaper Eril, P, dagnon #2523
MSP Middlt sex County Detective Unit



































































THE COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX DISTRICT ATTORNEY
63 FOUNTAIN STREET FRAMINGHAM, MA 01702
WWW.MIDDLESEXDA.COM

GERARD T. LEONE, JR.
DISTRICT ATTORNEY

Tel: (781) 897-8800
Fax: (781) 897-8801

March 9, 2011

Chief Steven Carl

Framingham Police Department
1 William Welch Way
Framingham, MA 01702

RE: Officer Involved Shooting on January 5, 2011, in Framingham
Dear Chief Carl:

The Middlesex District Attorney’s Office and the Massachusetts State
Police assigned to the Middlesex District Attorney’s Office have conducted an
investigation into the police involved fatality that occurred on January 5, 2011, at
26 Fountain Street in Framingham. The Middlesex District Attorney’s Office, per
protocol and pursuant to statute (See G.L. c. 38 § 4), conducted the investigation
in order to determine whether the discharge of Framingham Police Officer Paul
Duncan’s department-issued firearm in this matter amounted to prosecutable
criminal conduct under the law, and if so, whether the surrounding circumstances
and evidence amounted to prosecutable criminal conduct.

The investigation included a thorough review of all interviews conducted
(including witnesses at the scene, Framingham police officers, and emergency
medical personnel), ballistics and crime scene forensic reports, radio
transmissions and 911 calls, police reports, witness statements, photographs of the
scene, and medical examiner information. Our investigation has revealed the
following relevant facts on which we base our findings and conclusions:

In December of 2010 and early January of 2011, members of the
Framingham Police Narcotics Unit obtained information regarding the illegal
distribution of crack cocaine from and in the vicinity of 26 Fountain Street in
Framingham. A confidential source informed members of the narcotics unit that a
young male named Dwayne Barrett [LES/FOUO] was distributing crack cocaine
from that location. The informant also stated that Barrett [LES/FOUOQO] was
frequently in the company of a young black male with a tattoo on his face. That
male with the tattoo on his face was later identified as Joseph Bushfan. | I



During the same time frame, Framingham narcotics officers also obtained
information from a second confidential source. The confidential informant
informed the Narcotics Unit that it possessed information that the same young
male named “D” or “Dwayne” [LES/FOUQ] was also involved in the illegal drug
distribution activity from 26 Fountain Street in Framingham. Based on this
information, narcotics officers began working towards applying for and obtaining
a search warrant for 26 Fountain Street.

In the two weeks leading up to the application for the search warrant,
narcotics officers utilized a confidential informant in order to conduct three
controlled buys from 26 Fountain Street. During all three controlled buys, the
confidential informant called one of two phone numbers provided to it by either
Bushfan or Barrett [LES/FOUO]. During all three controlled buys, the informant
ordered cocaine over the telephone from either Bushfan or Barrett [LES/FOUO],
travelled to the area of 26 Fountain Street and then purchased cocaine directly
from either Bushfan or Barrett [LES/FOUOY]. In addition, Framingham Police
Detectives confirmed by way of physical surveillance and official police records
that Joseph Bushfan lived at 26 Fountain Street, Apartment 1 in Framingham.

On January 4, 2011, in the hours before the search warrant was obtained!
and executed, Framingham Police Detectives Matthew Gutwill and Jeffrey
DeRosa conducted surveillance of 26 Fountain Street and observed what they
believed to be, based on their training and experience, at least five different hand
to hand drug transactions.

Prior to the execution of the search warrant, in the interests of the safety of
all involved, Framingham Police Department Detective Phil Martinez, Detective
Dinis Avila, Deputy Craig Davis, and other investigators made the decision to
request the assistance of the Framingham SWAT team in executing the search
warrant. According to investigators, the decision to utilize the SWAT team was

‘based on a number of factors including: | ENGcGTTNGGEEEEEEE
I (/c information that Barrett was a member of gang
involved with narcotics, || GGG i ormation that

Barrett [LES/FOUOQ] was a known associate of an individual involved in the 2009
shooting of Framingham Officer Phil Hurton; the possible existence of a third
potential suspect, Deandre Nwaford [LES/FOUOQ], inside the target location; the
numerous people seen coming and going from the target apartment in the hours
leading up to the execution of the search warrant; and the numerous “hand to

! Detective Dinis Avilia applied for and was granted a search warrant for the premises of 26
Fountain Street in Framingham. The warrant required law enforcement to knock and announce
themselves prior to entering the premises. The warrant authorized law enforcement to execute the
warrant at night.
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Laboratory Case Number: 11-00274 Date: January 07, 2011
Defendant or Suspect: | Agency Case Namber: 1009574
Agency: Framingha n Police Dapartment (FRA) Date of Incident: Jenuary 03, 2011
Case Officer Lisutenant Kevin Sutery Date Submitted: Junuary 06, 2011

I hereby eartify that the following itera(s):
Heat~sealed plastic bag containing the hsm-sealed plastic bag containing
Item 1] 2.54 grams of white “rick" powder in the 8 plastio bags.

Has heen examined by me with the fo losving results:

The powder in Tterm 1 was fous d to contain Cocaine, 3 derivative of cooa leaves, and a Class B Controlled Substance as
defined under Chapter 94C, Sestion 31 ot the General Laws. Note: The Cocaine was preseat bi the free base form
. having the common name of " )RACK.! evamisole/Tatramisole was present as an adulterant.

Nancé. Brooks :

IR

HOMMONVEALTH OF MASSACHUSETTS

Middlesex, s,
Nency W. Brooks, whom I know to be o Chigmis: ofthe Massachusetts Department of State Police Crime Laboratory,

appeared befors me and affirmed the above to be the results made on Laborsrory Number 11-00274.

A
§worn and subscribed to before me t)is 0 dayof slﬂﬂm%ﬁ 2011.

§TAGY 0, GLAIRMONT (L
Notary Publis 7
e iradie Notary-Fublie
S ol i Chapter 22C, Sectiott 39 P
At artiiant of the result of an analysis made by him of e drug furoished him by a member of
the state poliw, signed and swom to by such chemist, shell be prima facle evidence of the composxrlon, quality and when
appropriate, net weight of any mixture s.ontalning such drug. B
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Dated: February 9, 2011

Respectfully submitted
For the Commonwealth,

GERARD T. LEONE, JR.
DISTRICT ATTORNEY

David Clayton
Assistant District Attorney
Framingham District Court



























ADDENDUM B

26 Fountain Street, Apartment #1 in Framingham, Massachusetts.
The residence at 26 Fountain Street is a white, two-family structure

with gray shutters, a red front door, a white storm door, and a small

roof over the front entrance. There are two mailboxes - one on each

Ik
side of the front door. Apartment #1 comprises the entire first

floor of the house. The driveway is on the left side of the house.
It is the second house on the left-hand side of Fountain Street as

one turns onto Fountain Street from Waverly Street.
























































































































Apartment #1 on 01/05/11. Also included were interviews of Tactical Emergency Medical Services
(TEMS) personnel, FPD Narcotics Unit members, Deputy Chief Craig Davis, and Lieutenant Kevin Slattery
(Bureau of Criminal Investigation Commander). Additionally included on the CD were the Affidavit in
Support of the Search Warrant for 26 Fountain Street Apartment #1 authored by Detective Dinis Avila,
the report on the arrests of Joseph Bushfan and Devon Talbert authored by Detective Felipe Martinez,

and SWAT training records from 2003-2010.
In addition to reviewing the above mentioned material, | reviewed the following.

e Recorded Interview of Joseph Bushfan conducted by Trooper Jeffrey Saunders and Detective
Darren Crawford

e Written Interview of Joseph Bushfan conducted by Trooper Jeffrey Saunders and Detective
Darren Crawford

o Written Interview of | Il conducted by Trooper Erik Gagnon and Detective Darren
Crawford

o Written Interview of | Il (Gagnon and Crawford)

e Written Interview of Norma Bushfan Stamps (Gagnon and Crawford)

e Crime Scene Photographs from 26 Fountain Street (taken by Massachusetts State Police)

e Narcotics Search Warrant Photographs (taken by Massachusetts State Police)

¢ Neighborhood Canvas Reports (by Lieutenant Forster & Trooper Gagnon MSP)

e Ballistics Report (MSP Firearms Identification Section)

¢ Crime Scene Affidavit and Search Warrant Application authored by Lieutenant Edward Forster

e Narcotics Search Warrant for 26 Fountain Street Apartment #1 obtained by Detective Avila

e Narcotics Search Warrant Return

o SWAT After Action Report authored by Deputy Chief Craig Davis

e Detective Bureau Reports, Logs, Ledgers, Informant Files, related to the Narcotics Investigation
at 26 Fountain Street Apartment #1

e FPD Firearms Records (Range Master Pro)
Review

According to the Affidavit of Detective Dinis Avila, | learned the following. Within the past four weeks of
01/04/11, a reliable and confidential informant, whose identity is known to Avila, referred to as CS,

provided information to Avila that a Black male known to CS as Dwayne Barrett was selling crack cocaine



from a house on Fountain Street in Framingham. CS described the house as a white, two story house,
which is the second house on the left of Fountain Street from Waverly Street. CS said that Barrett
accesses the house through the front door and distributes crack cocaine from the first floor apartment.
CS described a second black male whom CS believes also resides in that apartment as approximately
twenty years old and having a tattoo on his face. CS claimed to have purchased cocainé from Barrett by
calling a cell phone number that he gave to CS, after which time CS meets Barrett in front of the house
on Fountain Street . CS said that Barrett is frequently in the company of the young Black male with the

tattoo on his face.

Within the past four weeks of 01/04/11, a reliable and confidential informant, whose identity is known
to Avila, referred to as Cl, provided information to members of the narcotics unit. The information was
that a Black Male known as Dwayne was sélling crack cocaine from 26 Fountain Street Framingham, MA.
Cl claimed to have purchased crack cocaine from Dwayne in the past by calling him at a cell phone
number and then meeting him at Waverly and Fountain Streets {(close to 21 Fountain Street). The
detectives conducted an independent investigation on the information that they received from Cl. They
learned that the cell phone number that Cl called Dwayne at was registered to T-Mobil out of
Framingham, MA; however, no personal information was attached to that account. The detectives also
obtained a FPD booking photograph of Dwayne Barrett, DOB |l C! identified Barrett from that
photo as the person known to Cl as Dwayne. Within the past two weeks of 01/04/11, Cl agreed to
contact Dwayne at the cell phone number and make arrangements to buy crack cocaine from him. In
Detective Martinez’ presence, Cl called.the cell phone number. Martinez heard a male voice on the line
that Cl claimed to recognize as Barrett. Cl claimed that Barrett told Ci to meet him at the Gulf Station at
Fountain and Waverly Streets. Cl was searched by Martinez and was found to have no money or
contraband. Martinez drove Cl to the area of the buy location, followed by Detective Avila. Detective
DeRosa established a surveillance of 26 Fountain Street, where he observed Barrett and an unknown
Black male enter that residence, prior to CI's and Martinez’ arrival. Martinez gave Cl an amount of
prerecorded funds and instructed Cl to purchase crack cocaine from Barrett. Cl then exited the vehicle
and was kept under constant surveillance by the detectives. The detectives observed an unknown Black
male exit the front door of 26 Fountain Street and meet with Cl. They observed a hand to hand
transaction and a short conversation between Cl and the Black male. Cl then returned to meet with

Martinez. The Black male entered 26 Fountain Street through the front door.



Cl then provided Martinez with a knotted corner baggie with a substance that appeared to be crack
cocaine. It was later filed tested and reacted positive for cocaine. Cl was agéin searched and found to
have no money or contraband. Cl told Martinez that Barrett was not the person who sold Ci the crack
cocaine. Cl provided a description of the Black male who sold the crack. That description was consistent
with that of the Black male observed entering 26 Fountain Street by Detective DeRosa. Cl claimed that
the Black male who sold the crack cocaine gave Cl a phone number and stated that Cl could call him in

the future.

Detectives subsequently conducted a follow up investigation. They learned that the telephone number
that the person gave to Cl during the controlled buy of crack cocaine was listed to Joseph Bushfan of
Framingham. They further learned that Bushfan had been arrested by the Natick PD on 08/24/10 at
which time he provided Natick Officers with and address of 26 Fountain Street Apartment #1
Framingham, MA. He also provided his phone number to Natick officers. This was the same cell phone
number that Cl was given during the controlled buy. Detectives obtained a booking photo of Bushfan
from Natick PD. Cl was not able to identify Bushfan from that photo as the person who sold the crack

cocaine.

Approximately two weeks after the first controlled buy, Cl met with detectives and was instructed to
contact Dwayne Barrett at the cell phone number that he had previously given to Cl. Cl called that
number and claimed to have arranged a meeting to buy crack cocaine from Barrett. Cl and the vehicle Cl
was driving were searched, before and after the controlled buy and Cl was given pre recorded funds by
Detective Martinez, as before. Cl was followed to the buy location near 26 Fountain Street by Detectives
Avila and Martinez and kept under constant surveillance. Martinez observed two Black males exit the
front door of 26 Fountain Street and he recognized one of them as Dwayne Barrett. Martinez observed
both Black males approach the driver’s side of CI’s vehicle and éngage Clin what he described as a hand
to hand transaction. When Cl and the two males parted, Martinez observed the two males enter 26

Fountain Street through the front door.

Detectives Avila and Martinez then met with Cl and Cl provided Avila with an amount of white substance
that appeared to be crack cocaine. It was later field tested and reacted positive for cocaine. Cl told the
Detectives that Barrett was the person who sold the crack cocaine. Cl also claimed that the second male

present was the one who had previously sold the crack cocaine during the controlled buy.

Approximately six days later, and within forty eight hours of applying for a search warrant, detectives

again met with Cl, who was instructed to contact the unidentified Black male, believed to be Joseph

4



Bushfan, at the cell phone number that he provided Cl with. Cl called that number in the presence of
detectives and claimed to have arranged a meeting to buy crack cocaine. Ci and the vehicle Cl was
driving were searched, before and after the controlled buy and Cl was given pre recorded funds by
Detective Martinez, as before. Cl was followed to the buy location near 26 Fountain Street by Detectives
Avila and Martinez and kept under constant surveillance. Detective DeRosa set up a surveillance of the
buy area prior to CI’s arrival. DeRosa saw two Black males exit the front door of 26 Fountain Street. One
of the males remained on the front porch and the other went to the driver’s side window of CI’s vehicle.
DeRosa observed the male and Cl engage in a hand to hand transaction. After the buy was completed,

DeRosa saw both Black males enter the front door at 26 Fountain Street.

Detectives Avila and Martinez then met with Cl, who provided Martinez with an amount of white rock
substance that appeared to be crack cocaine. It was later field tested and reacted positive for cocaine.

Cl told the two detectives that the male who sold the cocaine was the same male depicted in the
photograph that was previously shown to Cl. Cl was referring to the photograph of Joseph Bushfan. Cl
told the detectives that the male who sold the crack cocaine on that date had a tattoo on the left side of

his face. The detectives noted that in his photo, Bushfan had a tattoo on the left side of his face.

Detective Avila subsequently met with FPD Street Crimes Officer Timothy O’Toole, who told him the
following. During December 2010, he went to 26 Fountain Street and attempted to locate Joseph
Bushfan regarding outstanding warrants. Bushfan was not present; however, persons there verified that

Bushfan did reside there in the first floor apartment. The entire first floor was one apartment.



Based primarily on the above information, Detective Avila applied for and obtained a search warrant to
sea.rch 26 Fountain Street, Apartment #1, Framingham, MA. The warrant was issued by Framingham
District Court Clerk Magistrate George Marinofsky on 01/04/11. It was a warrant to search for Cocaine
and other items including money, records, and paraphernalia. The warrant authorized a nighttime
search. The warrant did not authorize entering without announcing or searching any person present.
The warrant named Dwayne Barrett and Joseph Bushfan as being dccupants or people in possession of

the premises.

Based primarily on the violent histories of Bushfan and Barrett, Lieutenant Kevin Slattery contacted or
caused the contact of Deputy Chief Craig Davis, to request the assistance of the SWAT unit in serving the
search warrant at 26 Fountain Street. A short time later, Deputy Chief Davis arrived at the FPD and he
was briefed further by Detectives Avila, Martinez, and DeRosa. In addition to the information on the
subjects’ criminal backgrounds, D/C Davis learned from DeRosa that there was foot traffic to and from
the apartment throughout the night. He also learned that much of that foot traffic was coming from
Wings Over Framingham, a nearby restaurant. Davis then contacted Chief Steven Carl and obtained
authorization to mobilize the SWAT Team to secure the first floor apartment at 26 Fountain Street and

turn it over to the detectives to conduct their search.

Members of the SWAT were notified to report to the FPD. Specific Assignments were given to members
of the SWAT Team including TEMS Medics. A very thorough briefing was also given, including a
description of the premises, the narcotics history, and criminal histories of people believed to be at the
residence. The briefing also included information that Eurie Stamps DOB 03/02/42 and an unidentified
female in her forties, who was believed to have been Bushfan’s or Barrett’s aunt, may be present. (See

Deputy Chief Craig Davis’ After Action Report, Attached).

After the briefing, the SWAT Team left the FPD at approximately 12:20AM on 01/05/11 by way of
Concord Street to Waverly Street to Fountain Street. They travelled in a convoy which included the
armored vehicle in the lead, followed by the equipment truck, an AMR Ambulance, Deputy Davis’
vehicle, and Lieutenant Slattery’s vehicle. While the convoy was travelling, Detectives DeRosa and
Gutwill, who had been on surveillance of the house, observed Joseph Bushfan and two young females
(I =< Bl I <t 26 Fountain Street and begin walking toward Waverly Street. Gutwill
knew that the convoy was on the way and was concerned that when Bushfan and the others saw the
vehicles that the mission would be compromised. Gutwill called over the radio to “Stand down.” Several

people in the vehicles heard Gutwill but they did not know where it was coming from nor apparently did



they have time to react. As the vehicles turned onto Fountain Street, Gutwill saw Bushfan looking at the
trucks going toward his house and “like getting ready to make a move back toward the house.” Gutwill
approached and took Bushfan to the ground. Gutwill was joined by Deputy Chief Davis and Officer
Murtagh. Bushfan told one of the females to go and get his mother and she started to run back to the
house. Gutwill stopped her and placed her against a car. Lieutenant Slattery arrived at Bushfan’s
location and Gutwill left to go to the house. Slattery pat frisked Bushfan and found a plastic bag with 8
smaller bags of a substance which later field tested positive for the presence of cocaine. He also located
approximately 397.00 on Bushfan. D/C Davis picked up a cell phone that was on the ground next to
Bushfan. This cell phone had the same phone number that was given to Cl by Bushfan during the first

controlled buy.

While Bushfan and the two young females were being detained, the SWAT Team continued to 26
Fountain Street to execute the warrant. As they first approached, a female later identified as Norma
Bushfan Stafnps {Joseph’s mother and Eurie’s wife) was observed standing on the front porch. She was
ordered to the ground and detained until Officer Gutwill arrived at the house. He then walked her to the

location where her son and the two females were being detained.

When all of the SWAT members took their positions, entry was executed. It had been discussed during
the planning stages that there was a common front door and hallway leading to the first and second
floor apartments. There were two doors from that hallway leading into the first floor apartment. One of
the doors, at the far end of the hallway lead into a kitchen and that door opened outward toward the
hall. The other door, immediately on the right, lead into a living room or bedroom and that door opened
inward to the apartment from the hallway. The entry team found that the common outer door was
unlocked so they made easy access to the hallway. Once inside, Lieutenant Downing, Officer Sheehan,
and Officer O’Toole went to the kitchen door. Sergeant Stuart, Officer Duncan and Officer Sebastian
went to the living room/bedroom door. As planned during the briefing, Sergeant Stuart knocked three
times and announced, “Framingham Police, search warrant, open the door.” When there was no
response, Stuart gave the command to the others to “execute.” Officer Casey, who was with Officer
Langmeyer (Rake and Break Team) at the B Side window (left side of house) broke a kitchen window

with the bang pole and deployed a flash bag diversionary device.

Officer Sheehan found the kitchen door to be unlocked so he pulled the door open and he made entry,

followed by Lieutenant Downing and Officer O'Toole.






followed by Sergeant Stuart. Officer Sebastian entered this room briefly and then went back out into the
common hallway through the door and reentered the apartment through the kitcheﬁ door. Duncan and
Stuart came upon a blanket that was attached to a doorway leading into another room. Duncan could
hear voices from somewhere beyond the blanket that he believed were saying, “Come out, come out.”
Duncan and Stuart then began velling, “blue, blue” as a signal to officers on the other side of the blanket
that they were police officers. Duncan claimed to have torn the blanket down and walked into another
room that led to the kitchen. He could still hear voices yelling, “Come out, get down” but he couldn’t see
anyone. He had a line of sight into the kitchen from that room. it sounded to him like the voices were
coming from the right side of the kitchen. He believed that Sergeant Stuart told him to “go with them”
meaning the officers that were shouting. He saw two SWAT Operators (O'Toole and Sheehan) in a

hallway and they made entry into a room on the right.

Duncan then described stepping onto the threshold from the kitchen into the hallway. He stated that it
was dark and that there were obstacles in the hallway. He saw a man (Eurie Stamps) lying on his
stomach in the hallway, approximately two or three feet beyond the threshold. The following are
excerpts from the transcribed interview of Officer Duncan, which was conducted by MSP Lieutenant

Edward Forster. For full transcript of Duncan’s interview, (See Exhibit H).

As | approach, | can see that the hallway’s dark. | can see that there’s SWAT operators in front of me and

| can see a light at the end of that hallway, on the right-hand side, a doorway that’s lit, on the right-hand

side.
Q Inside the hallway?
A Inside the hallway, toward the back of it. Just before | got to those operators, or as | got to those

operators, I’'m not sure. They take off and they make a-- they take off down that dark hallway and make
entry into a room down there. | think it was the lit room. I’'m not-- I'm not a hundred percent sure. But
they take off and now they’re entering a room and they’re gone. | don’t even see them. As | step in onto
the threshold, | could see that it’s dark. There seems to be obstacles in the hallway, disheveled,
appeared disheveled to me. | see a man laying on his stomach somewhere in the hallway, probably, if |
were to guess, a couple of feet passed the threshold, maybe two, three feet passed the threshold. |I--
that’s trying to recollect distance in darkness. So, as I-- now, the other two SWAT operators are gone. |
look down. |see the individual laying there. At that time, his-- he’s laying on his stomach. His hands
are, | believe, above his-- | believe his elbows were resting on the floor. His hands and fingers were open,

and they were not on his head. They were hovering by his head. So | see-- | see that. As I-- as | approach






At that time, | come around the right side of him. | take a couple of steps and | come around the right
side of the-- of the-- of the man on the ground, on the floor. For some reason, | don’t know if-- I think |
was somewhere around his shoulders, or just passed his shoulders, | don’t know if | stepped on
something with my right foot, or whatnot, but, for some reason, | had to step backwards with my left
foot, or not backwards, but to my left, which is essentially the spot-- the area | had come from. So | step
with my right. | started to make that motion and, all of a sudden, | felt, for some reason, | had to step
left. So, as | stepped to my left, | just-- | lose my-- for some-- some way, | lose my balance. | start to fall
over. I’'m-- I’'m going backwards. | remember it was very quickly, but I start going backwards. This--/
think my right foot’s coming off the floor. We-- with our tactical equipment and everything, it’s just
awkward. | start- [ start going backwards. | think that | lose, or let go of, my grip on my long gun
because I’'m falling over. And | don’t know if, in the back of my mind, I’'m trying to reach and trying to hit
the wall, so I don’t go all the way over. But | find myself falling back and to the left or-- and my arms out
like this, or just out, trying to say, basically, “Oh, shit. Heré I go,” factor. So I’'m going over. As I’'m going
over, at some point, my long rifle’s pointing in the direction of the person on the floor. I’'m trying to
consciously, as I’m falling over, say to myself-- when I’'m saying the oh shit factor, pull my gun, my long
rifle, away, but I'm going over. At some point, | hear the discharge of a firearm. | don’t know if it’s-- |
don’t know if it’s when | first start going over or when | impact, but | do impact with the wall, the corner
of that-- somewhere between the wall and the corner of the threshold, | impact with the wall. I’'m laying
there. Now I’'m laying on the ground. I’'m laying on the ground in front of the person that | was trying to
secure. | don’t recall exactly where my entire make;up of my body was, but my-- my-- my ass is on the
ground. My back is somewhere against the wall. The long rifle-- | want to-- I think the long rifle was
resting somewhere on me. And I’'m not sure if even a part of it landed anywhere on top of him or
whatnot. For a second, the discharge-- | heard the discharge. It was almost like there was a shot fire.
And it took a second for it to settle in that, you know, Jesus, was that my rifle? Now I’'m resting on the
ground on my rear-end. | look down at-- I'm literally almost on top of him, I think. | can see his head. |
looked down at him and now | can see under his-- under his, what would essentially be his left shoulder,
which was still-- now is like this. | can see-- now | start to see blood come out from somewhere under
the-- somewhere under the left shoulder area. I hear a voice from out in the hall, or out-- not in the hall,
from out in the kitchen area, or what | believe is a kitchen. | can’t tell you that it is. | think it was,
wherever that room is behind me. | hear a voice, you know, “What was that? What happened? What’s
going on” something to that affect. At that time, I yell, “Man down. Man down. Man down,” two or

three times. | don’t remember if somebody-- | was trying to get up. | don’t remember if somebody
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helped me up. | know | was on the deck and I-- | don’t remember if, when | was trying to get up, if
somebody came in and helped lifted me. | know, at some point, somebody was right behind me, like,
“Back up. Back up,” like, “Let’s get you out of this room. Let’s get you out of this particular room.” Then
I heard somebody in that room-- | don’t know who it was. | believe it was Lieutenant Downing, but I'm
not a hundred percent-- yelling for the TEMS, to get the TEMS in there, which the tactical medics. Once |
was in the kitchen, | think it was-- | think it was Lieutenant Downing, said, “What happened? What

happened?” | told him, I said, “I fell or I tripped.” | can’t remember exactly what I said.

Q Sure. When you’re confronting the individual when he’s on the floor and he’s got his hands up,
like you said, moving them, and you’re thinking about, you know, the area, | understand, if there’s
weapons underneath him, whatever. You don’t know. As far as you know, he hasn’t been secured.

You're deciding what you’re going to do with him.

A Yes.

Q Right? And you said that, you know-- you said, at one point, whether fire or not. | don’t know
what you meant by that.

A Did I say-- | guess, what I’'m trying to--

Q | don’t-- just give me your interpretation because | believe that’s what | heard. | could be wrong.
Q {(Unknown) What | think he said was he was trying to decide if the man reached for

something, what would he do. Would he fire or--

Q (Forster) There you go. Okay. Sorry. What you-- yes-- okay. Alright. | just want to clear
that.

A Yeah.

Q That’s in your head at that time and you decide that you want to go and secure him, you know,

from the rear, whatever you’re going to do. When you’re in the low ready before that-- before that--

while you’re discussing that, your trigger finger on the outside?

A My trigger finger is on the outside of the trigger guard.

Q The trigger guard, okay. Did it ever, at that point when you were thinking that, go into the
trigger guard at all?

A No.
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Officers O'Toole, Sheehan, and Langmeyer heard the gun shot from Duncan’s Weapon from the rooms
that they were searching. They all continued with their business in those rooms. By the time they all

exited those rooms, the first things they saw were the medics attending to Stamps.

Sergeant Stuart was apparently the first person to find Officer Duncan after the shot was fired. Stuart
said in his interview with MSP Detective Lieutenant Thomas Sullivan that he was in the room that
Duncan made entry to the kitchen from. Shortly after Duncan went in to the kitchen, Stuart heard a
gunshot. Stuart went into the kitchen and looked into the hallway toward the rear bedroom. He saw
Duncan sitting against the wall with his feet out crossing the hallway. He also saw Eurie Stamps lying
face down. Stuart asked Duncan, “What do you got?” Duncan told him, “I have shots fired.” Stuart
asked, “Are you hit?” Duncan responded, “No, he is” as he pointed at Stamps. Stuart looked down and
saw some blood. He pulled Duncan away and got on the radio and said, “We have shots fired; we need
medics in here right now. He then moved Duncan to another room and went on to help other officers

checking the basement.

There was an AMR Ambulance staged outside of 26 Fountain Street. Also staged there were the

following members of the TEMS Unit.

e Framingham Fire Department Captain Joe Hicks, TEMS Team Leader
e AMR Paramedic Dave Kay

e FFD Firefighter EMT Jeff Beckwith

e FFD Firefighter EMT Nick Ferry

e AMR Paramedic Tom Canning

Immediately after Sergeant Stuart called for medics, Hicks and Kay went to Eurie Stamps. According to
Hicks’ statement they found Stamps face down on the floor in the hallway. Kay and he did a rapid
trauma assessment. He saw a pool of blood near Stamps’ head and neck area and the pool was growing.
They rolled Stamps onto his back. Hicks saw a puncture wound on his left jaw. When Hicks cut Stamps’
shirt, he saw a wound on the left side of his chest, which was bleeding profusely. They packed the
wound and applied pressure. Hicks found Stamps to have a weak pulse. They moved him from the
hallway into the kitchen by dragging him with webbing. Once in the kitchen, they placed himon a
backboard and then onto a stretcher. They moved him to the ambulance where they placed a breathing
tube in his airway and notified the Metro West Medical Center Emergency Room. Stamps had gone into
cardiac arrest and while travelling to the hospital, Kay was at Stamps’ head, Hicks was performing chest

compressions, and Beckwith was performing airway ventilations. Ferry drove the ambulance to the
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hospital. Also in the rear of the ambulance were AMR paramedic Tom Canning and Detective Martinez.
According to Hicks, they continued performing CPR at the hospital until the attending doctor “called

code.”

Devon Talbert, DOB |l and Eurie Stamps were the only people found inside of 26 Fountain
Street, Apartment #1. Talbert identified himself as Norma Stamps’ nephew and Joseph Bushfan’s cousin.
He claimed to have been watching the basketball game in the rear bedroom with Eurie Stamps when the
flash bang device went off. He denied any knowledge that his cousin Joseph was selling drugs. He
claimed that he resides in Boston and that he was staying at his aunt’s house for a couple of days.
Talbert had been observed exiting 26 Fountain Street and engaging in what appeared to be a hand to
hand transaction with another person by Detective DeRosa, earlier in the evening on 01/04/11. Talbert
was subsequently charged with Possession with the Intent to Distribute Class B Controlled Substance,
Possession with the Intent to Distribute Class B Controlled Substance in a School Zone, and Conspiracy

to Violate the Controlled Substance Laws.

Joseph Bushfan, DOB [l was also charged with Possession with the Intent to Distribute Class B,

Controlled Substance, Possession with the Intent to Distribute Class B Controlled Substance in a School
Zone, and Conspiracy to Violate the Controlled Substance Laws. Bushfan told Trooper Jeffrey Saunders
and Detective Darren Crawford that he had about five pieces of crack on him when he was arrested. He

also said that he and his cousin (Talbert) sell crack to take care of their kids.

Norma Bushfan Stamps, | ]I 2o I Bl vere all interviewed and released without being

criminally charged.

The search warrant that was obtained on 01/04/11 by Detective Avila was served by members of the
Massachusetts State Police. No members of the Framingham Police Department participated in the
search pursuant to that warrant. The return of the search warrant was made on 01/05/11 at 12:35PM
by Detective Dinis Avila. MSP Sergeant Brian Connors was listed as the person making the search. During
the search, the items found included one knotted plastic bag with eight individually wrapped Apieces of
rock like substance, green vegetable matter, and a pill bottle with various pills. Also found were

packaging materials, 3 cell phones and 3 knives.

The residence at 26 Fountain Street #1 was treated as a Crime Scene by the Massachusetts State Police
Detective Unit — Middlesex. The State Police obtained a crime scene search warrant and subsequently

processed and photographed the scene.
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The firearms that Officer Duncan was carrying during the execution of the search warrant were taken
from him and secured by Sergeant Stuart. They were subsequently given to the Trooper Stephen Walsh

from the Massachusetts State Police Firearms Identification Section. Those weapons were as follows.

e (Colt M-4 Commando Semiautomatic/Automatic Rifle Serial # A0230821

¢ 1 magazine with 26 live cartridges from the M-4 weapon

1 live cartridge from the M-4 weapon

2 magazines and 56 live cartridges for the M-4 weapon

.40 S&W caliber Sig Sauer, Mode!l P226, Semi automatic Pistol, Serial # UU635241

Dr. Henry Nields from the Office of the Chief Medical Examiner performed an autopsy on Eurie Stamps.
He determined the cause and manner of death to be homicide resulting from a single fatal gunshot

wound to the upper body, with injuries to the heart, lung, and major blood vessels. (See Exhibit D)

As you are aware, Middlesex County District Attorney Gerard Leone directed an investigation of the
Eurie Stamps shooting. As you are also aware, District Attorney Leone concluded that the actions of
Officer Duncan do no rise to the level of criminal conduct and that the shooting death of Eurie Stamps
was an accident. Mr. Leone referred the matter back to the Framingham Paolice Department for

whatever administrative review that was deemed appropriate. (See Exhibit C)

Analysis

Regarding the Use of Confidential Informants Policy, | found that members of the Detective Bureau,
who were involved in the narcotics investigation at 26 Fountain Street, strictly adhered to this policy. |
met with Lieutenant Kevin Slattery on 04/28/11 and 04/29/11 to review confidential informant records
and other reports. | observed that the confidential informant files were kept in a secure location, within
the Narcotics Unit Office in the Detective Bureau. The informant identified in Detective Avila’s affidavit
as Cl, is well documented. Detective Slattery showed me the Informant Master File, listing the
informants by names and assigned numbers. Other documentation that | observed showed this
particular informant’s name, assigned number and informant’s history. That history included the three

controlled buys of crack cocaine from 26 Fountain Street.

Lieutenant Slattery also showed me the Personal History Report and Conduct of Confidential Informant
Form that was completed regarding the informant identified as Cl. | also viewed the electronic ledger
showing that proper accounting procedures were followed with the confidential investigations funds.

The expenditure for each controlled buy was documented for the dates that they were made. Each of
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Officer Duncan has also received numerous letters of appreciation from citizens and the Natick Chief of

Police. (See Exhibit G)

There has only been one citizen’s complaint against Officer Duncan. That was a complaint made by a
citizen that a group of five motorcycle officers, including Duncan, took a 34 minute coffee break at
Dunkin Donuts on Cochituate Road. That incident occurred on 06/10/09. Duncan and the other officers
received Letters of Counseling from you. Officer Duncan has not been the subject of any other

disciplinary matters.

As you are aware, we are constantly reviewing and revising our policies. We have been an accredited
police agency with the Massachusetts Police Accreditation Commission (MPAC) since our initial
assessment during March 2005. We were reaccredited during September 2009 and we are presently
preparing for a third assessment. We are one of thirty police agencies in Massachusetts that have
attained accreditation with MPAC. In order to achieve accreditation, we were requiréd to meet
approximately 330 standards that are set by MPAC. Most of those sfandards require that our
Depaftment has written policies, that we adhere to those policies, and that we show documentation
that we adhere to those policies. The six policies that | reviewed in this report have been scrutinized by
the assessors from MPAC on two occasions. On both occasions, they found that those as well as all of

our policies met MPAC standards.

As | stated on Page 1, | have concluded that Department policies were followed by all members of the
FPD, who were involved in the narcotics investigation and search warrant service at 26 Fountain Street

Framingham, MA. | believe that my conclusion is supported by the aforementioned facts.

Thank you.
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Responses to the questions provided:

1. Was the use of the SWAT team on January 5, 2011 at 26 Fountain Street in
Framingham an appropriate use of the team?

It is my opinion that the use of the Framingham Police SWAT team to execute the
search warrant at 26 Fountain Street was an appropriate use of the team, and
consistent with contemporary police practice considering the -circumstances
reasonably believed to exist. It is important to note that contemporary police practice
is just that-what most reasonable and prudent law enforcement agencies would do-
and such “practice” does not bind or compel a chief or sheriff into action or
compliance. The ultimate responsibility for determining the “appropriate use” of any
police resource-including the SWAT Team-rests with the chief or sheriff of the
agency involved.

Considerations and basis for this opinion-The original SWAT team concept (late
1960’s early 1970’s) was for counter-sniper and extremely high-risk situations
involving rioting, public disorder, and heavily armed/violent paramilitary groups.
Beginning with the Drug Abuse Prevention and Control Act of 1970, SWAT has
evolved into a more diverse operational element with roles that differ greatly from
that of the original teams. This evolutionary process has not been without criticism or
controversy. Some in the public and academic domains challenge what they describe
as the inappropriate expansion of SWAT from its original “high-risk specialized”
role, to more traditional police activity-most often involving drug law enforcement.
One academic survey (involving 690 law enforcement agencies) reported that 75% of
the SWAT activities were devoted to serving drug warrants, primarily due to the
potential dangers if not handled by properly trained and equipped personnel. In the
immediate case Framingham Police narcotics investigators received information from
sources that cocaine base (“crack’) was being sold in and around 26 Fountain Street.
Two subjects were identified as the persons believed to be selling the cocaine, and
eventually three controlled drug purchases were made from the suspect location. In
addition, surveillance of 26 Fountain Street revealed what appeared to be multiple
“hand to hand” drug [} occurring independent of the three controlled purchases
referenced above. In preparation of obtaining a search warrant the investigators
conducted an inquiry into the background of the suspects involved. The information
obtained caused them to reasonably conclude that the potential risks involved would
likely meet the criteria for using the SWAT team to serve the warrant. The basis for
their concern is outlined on page two of the district attorney’s report as follows:

“the violent criminal histories of (the two named suspects), the information that
(one of them) was a member of gang involved with narcotics, weapons and
crimes of violent crime; information that (one of them) was a known associate of
an individual involved in the 2009 shooting of Framingham Officer Phil Hurton;
the possible existence of a third potential suspect (named) inside the target
location; the numerous people seen coming and going from the target apartment






















































USE OF FORCE

Model's response categories, in order to gain subject compliance and

control.

The amount and degree of force which may be employed will be
determined by the surrounding circumstances including, but not limited to:

The nature of the offense/ perceived circumstances;

The behavior of the subject against whom force is to be used/
perceived subject action(s);

Actions by third parties who may be present;

Physical odds against the officer; and

The feasibility or availability of alternative actions.

The facts known to the officer at the time of the incident;

The need to make a decision in a tense, rapidly evolving
situation.

Il. USE OF FORCE MODEL
The Use of Force Model is described below displays the least to the most
severe measures. Officers should employ a “balanced” response (s) appropriate
for the reasonable officer’'s selection from the Use of Force Model’s identified
response categories, in order to maintain or gain subject compliance and control.
Conversely, officers must never overlook the possibility of force de-escalation

when possible.
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USE OF FORCE

3. Officers who find it necessary to discharge firearms shall exercise due
care for the safety of persons and property in the area and shall fire
only when reasonably certain that there is no substantial risk to
bystanders.

4. Because of the danger of unintentional death or injury, warning shots
are prohibited.

5. Firearms shall not be used as signaling devices or to summon
assistance, except in extreme circumstances where there is no other
means to communicate

6. Firing to disable a vehicle is prohibited.
7. Officers shall not discharge a firearm from within a moving vehicle.

8. Officers shall move out of the path of any oncoming vehicle (unless
there is no ability to retreat) instead of discharging a firearm at it or any
of its occupants. Moving to cover, repositioning and or waiting for
additional responding units to arrive and maintain a tactically superior
police advantage maximizes officer safety and minimizes the necessity
for using deadly force. Firearms shall not be fired at a moving or
fleeing vehicle unless;

a. the officer or another person is currently being threatened with
deadly force by means other than solely the moving vehicle or

b. there is no reasonable ability to retreat.

NOTE: The prohibitions in section VII exists for the following reasons:
Officers should be aware of the potential inability of a bullet to
penetrate the metal or glass surfaces of an automobile and the
likelihood of ricocheting bullets. If the bullet(s) disable the operator,
the vehicle may crash and cause injury to officers or other innocent
persons. Officers must realize that it is highly unlikely that a
bullet will stop a moving vehicle.

9. Firearms shall not be utilized when there is substantial risk to the
safety of other persons, including risks associated with vehicle
accidents.

10. Care shall be taken to ensure the safety of the general public in the
vicinity.

11. An officer shall avoid the unnecessary display of firearms. However,
in responding to any potentially dangerous situation (e.g., searching
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b.

d.

USE OF FORCE

[f an injury or complaint of pain exists, supervisors shall obtain
photographs.

NOTE: A photograph showing no injury may be as important as
one which shows injury.

Determine if an investigator should respond to the scene and
the level of investigative services to be utilized (including
photos, measurements and diagrams.)

File a report on the incident with the Shift Commander.

5. The Shift Commander shall:

a.

Ensure photographs are taken of any injuries (or complaint of
injury)

Review the report(s) describing the use of force, and all other
related reports;

c. Notify the Deputy Chief-Operations.

d. Ensure that all withesses and injured parties have been

interviewed.

Assign sufficient officers to secure the scene to preserve
physical evidence and request the assistance of investigators
and/or crime scene technicians as appropriate.

Make arrangements for counseling assistance for the officer
(see Critical Incident Stress policy), or members of his family.

Forward copies of all reports to the Deputy Chief-Operations

NOTE: In those incidents of the use of force where serious
bodily injury or a death results, the District Attorney’s Office will
be notified forthwith.

6. The Deputy Chief-Operations shall be responsible for the following:

10/16/08

a. Notify the Chief
b. Ensure that a thorough investigation was conducted by a supervisor

not involved with the incident and that all reports were properly
prepared and submitted;

. Review all reports submitted;
d. Maintain a separate file of all Use of Force incidents by officers for the

purpose of conducting an annual analysis of all Use of Force for
reports, recommending to the Chief further action if necessary (i.e.
policy upgrades, training needs, equipment upgrades).
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USE OF FORCE

X. POLICY TRAINING
This Use of Force policy will be issued and reviewed annually at Firearms In-
Service training, whenever a new type of weapon is issued to them, and with

any newly hired officers (during their field training orientation). The review and
issuance of this policy will be documented.
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03/18/08

OFFICER INVOLVED SHOOTINGS

a. Ensure that an officer accompanies and remains with the officer at the

hospital.

b.

Ensure that the officer’'s family is notified on a priority basis and in
person when possible. Ensure that they are assigned transportation
to the hospital or other location where they are needed as soon as
possible.

Do not release the officer's name to the media or unauthorized
parties prior to the family being notified.

Assign an officer to the family for security, support, control of the
press and visitors, establishment of communications and related
matters.

Ensure that the clothing of officers and other injured persons is
collected for potential evidentiary purposes and that related
equipment of the officers is safeguarded.

3. If the officer is not injured, move him or her away from the center of activity
accompanied by another officer. Ensure that all necessary steps are taken
consistent with this agency’s policy on Critical Incident Stress.

Confirm that the preliminary steps described in |I-A have been adequately

addressed and, if not, take appropriate action to ensure that necessary
actions are taken.

5. Ensure that the immediate area is contained and detain any suspects therein.

6. Notify the Shift Commander who will make arrangements for notification of:

a.

b.

f.

g

Chief of Police

Deputy Chief of Operations
Commander of Investigative Services
Commander of Professional Standards
District Attorney’s Office

Medical Examiner’s Office

Media Relations Officer

7. Establish a command post if necessary.



OFFICER INVOLVED SHOOTINGS

8. Appoint a recorder to make a chronological record of activities at the scene,
to include: persons present, actions taken by police personnel and the identity
of any personnel who entered the incident/crime scene, to include emergency
medical and fire personnel.

9. Diagram the scene and photograph it if a camera is available.

10. Establish a media staging area as time permits unless a public information
officer assumes this responsibility.

11. Begin doing the following:

a. Locate and secure or secure in place the officer's weapon(s) and
ammunition casings. Check the weapons of all officers present for
discharge.

b. Locate the suspect’'s weapon(s), ammunition and expended
cartridges.

C. Collect information about the suspect, including name, physical

description, domicile and other pertinent information.

d Locate and secure as evidence any clothing that may have been
removed from the suspect by emergency medical personnel or
others.

e. Determine the original position of the officer(s) and the suspect at

time of shooting.
C. Post-Shooting Trauma

1. Supervisory, investigative and other sworn and non-sworn employees shall
be familiar with and follow the provisions established by this agency in its
policy on dealing with Critical Incident Stress #50-2.

2. All personnel shall be familiar with the provisions of the Framingham Police
Department’s Critical Incident Stress Policy (#50-2) and should avail
themselves of these services following officer-involved shooting incidents
where appropriate.

D. Investigator’s Responsibilities
Investigation of officer-involved shootings shall be the responsibility of the

Framingham Police Department Bureau of Investigative Services (Detectives) or
as may be alternatively designated by Chief. In the event that a death occurs, the
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OFFICER INVOLVED SHOOTINGS

Middlesex County District Attorney’s State Police Detective Unit will assume
control of the investigation. In such cases, the FPD BIS will coordinate with the
State Police Detective Unit. The BIS Commander shall be responsible for
ensuring that the following tasks are adequately addressed in the order deemed
necessary and appropriate.

1. Ensure that tasks itemized above in sections IIA and !I-B of this policy have
been appropriately and adequately completed. Take measures to ensure that
any deficiencies in completing tasks are immediately remedied.

2. Receive a general briefing and walk-through by the supervisory officer
regarding the circumstances surrounding the shooting.

3. Ensure that the overall scene and evidentiary items are photographed and
videotaped. Videotape all persons present at the scene. Color photographs of
the officer as he/she appears at the scene shall be taken, to include any
injuries sustained.

4. Ensure thorough inspection of the scene and proper collection of all items and
substances of evidentiary value.

5. Obtain taped statements from the suspects.

6. Ensure that notification is provided to next-of-kin of injured or deceased
suspects.

7. Locate and identify witnesses and conduct initial tape-recorded interviews.

8. Tape record interviews with fire department personnel, emergency medical
service providers and other first responders to the scene.

9. Conduct separate tape recorded interviews with each officer involved.

a. Conduct the interview in a private location away from sight and
hearing of agency members and others who do not have a need
and a right to the information.

b. Advise the officers not to discuss the incident with anyone except a
personal or department attorney, union representative or
departmental investigator until the conclusion of the preliminary
investigation.

C. Be cognizant of symptoms of post-traumatic stress, to include time
and space distortions, confusion, hearing and visual distortion and
emotional impairment, including shock. (Defer tape-recorded
interviews if these symptoms are evident.)









OFFICER INVOLVED SHOOTINGS

- Disposition, e.g. impound
e Autopsy results
e Brief prosecutor’s office
e Debrief senior staff
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Special Weapons And Tactics (SWAT)

3. Team Leaders provide direct supervision and operational
support for tactical team members during activation.

4. When activated for operation, the SWAT Team Commander, or
the Tactical Commander (when the Commander is absent,
reports directly to the Incident Commander, where one has
been designated.

5. The SWAT commander is responsible for deployment of the
SWAT, tactical decision-making, and tactical resolution of the
incident.

6. The SWAT commander is subordinate to the Incident
Commander only in terms of when and if the tactical option will
be initiated, not how it will be performed. Unless the SWAT
Team Commander relinquished his control to another person
outside the SWAT, no other person, who is not in a leadership
position within the SWAT, will attempt to direct, supervise, or
control any element or member of the SWAT during a tactical
operation (when a SWAT ranking officer is present).

7. If no SWAT ranking officers are present, team members fall
under the supervision of the on-scene ranking officer. If and
when a SWAT ranking officer arrives, he shall assume tactical
command of the incident. The other ranking officer(s) present
may then concentrate on other responsibilities i.e. logistic
support, communications, and overall incident command.

8. SWAT members become subordinate to the SWAT Team
Commander until he/she determines that the activation is over.

B. Responsibilities of On-Scene Patrol Supervisor-prior to a SWAT
ranking officer arriving on-scene, the patrol supervisor will:

Establish Inner and Outer Perimeters

Establish a Command Post

Arrange for an ambulance(s) to be on scene

Coordinate a staging area for arriving personnel, medical
assistance, media, etc.

. Develop appropriate intelligence

Begin evacuation (if necessary)

o=

o o

C. When a SWAT ranking officer arrives on scene, the patrol supervisor
will:

1. Brief the SWAT Coordinator/Supervisor of the situation outlining
known factors.

07/01/03 3



2.

Special Weapons And Tactics (SWAT)

Control of the Inner Perimeter will be released to the SWAT
Commander/Supervisor who will be responsible for containment
and apprehension of the suspect(s). Outer perimeter will
remain the responsibility of the Patrol Supervisor until otherwise
relieved.

il. ACTIVATION

07/01/03

A. The following personnel have the authority to immediately activate the
SWAT for any critical incident:

gohkown=

Chief of Police

Deputy Chiefs of Police

Patrol Operations Commander

Shift Commander

NOTE: The Chief, Deputy Chiefs and Patrol Commander must

e notlfled immediately when any activation is initiated.

B. Emergency

1.

In exigent circumstances (i.e. active shooter, hostage taker), the
Shift Commander may immediately call in the SWAT.

Immediate activation can be initiated by using the Inforad
Paging System.

C. Pre-Planned Event- (i.e. warrant service)

1.

2.

The SWAT Commander (or designee) will be notified first.

He/she will determine if any how many members of the team
need to be called in, If the determination is made to call in team
members, the SWAT Commander (or designee) will request the
dispatcher to contact the appropriate SWAT personnel through
the established protocol.

D. Mission Planning

1.

The SWAT will utilize a written planning process for all
operations that are proactive or anticipatory in nature, such as
warrant service.

The written process will include a format that will document how
the operation is to be:

a. Conducted
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Commanded
Controlled
Communication
Support Required

©coooT

The SWAT Commander will cause a log of events to be
recorded on all SWAT operations, and will also cause all
planning or decision making documents to be recorded.

E. Media Relations

1.

Critical Incidents by their nature attract greater than usual media
attention. Whenever the SWAT is activated, the Public
Information Officer will also be called in to respond to media
inquiries.

. He/she shall be accessible to the media in an area designated

by the Incident Commander/

F. Post-Incident

1.

2.

Upon completion of the tactical aspect of the mission, command
and control will revert back to the division that initiated the call-
out for follow-up investigation.

Members of the SWAT may be reassigned as necessary.

G. Documentation of Activation

1.

After the situation is resolved, the SWAT
Commander/Supervisor will forward a written report to the Chief
of Police.

The report will include only those actions taken by the SWAT to
include:

a. Injuries to any persons
b. Use of weapons
c. Any property damage

The report will detail the tactical aspect of the operation, and will
contain pertinent information required to follow-up investigators,
prosecutors, etc.

H. After Action Critique



Special Weapons And Tactics (SWAT)

1. At the completion of all operations and significant training
events, the SWAT Commander will conduct an after action
review.

2. The purpose of this review will be to create a forum for team
members to offer information for the improvement of the team.

3. The after action review will be formatted to develop the following
information:

a. Positive factors
b. Areas that need improvement
c. Solutions for any areas that need correction

lll. TEAM MEMBER SELECTION PROCESS

A. The SWAT will select members based on certain criteria. The criteria
for application will be based on the following:

1. Satisfactory job performance in present and previous
assignments

2. Supervisor's recommendations (minimum of 2)

3. Experience and training-minimum of 3 years prior municipal law
enforcement

4. Personnel file review

5. Oral interview with SWAT Commander, Senior Team Leader,
and at least one Team Member

6. No physical limitations

7. Ability to work as a team member

B. Once accepted and assigned to the SWAT, all operational team
members, regardless of rank or position, must maintain acceptable
standards of conduct (both on and off duty).

1. A team member may voluntary withdraw from the team at any
time, for any reason.

2. A team member may be removed from the team, without cause,
when deemed necessary for the good of the team by the SWAT
Commander.

IV. TRAINING

A. Newly assigned SWAT members will complete at least 40 hours of
tactical training.
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. Existing SWAT members will attend training a minimum of 8 hours per

month.

. The SWAT will train on appropriate subjects related to the mission of

the SWAT Team.

. The training program will also include regular updates on legal issues

facing SWAT operations, such as warrant service, deadly force, etc.

. All training will be documented and maintained by the team

Commander in the SWAT training file.

V. EQUIPTMENT STANDARDS

07/01/03

A. The department will supply SWAT members with at least the following

safety equipment:

Kevlar Helmet

Safety Goggles

Tactical Vest (level 3 protection) with level 4 chest plate insert
Duty belt and tactical holster (nylon)

Special weapons as authorized by the SWAT Commander
Appropriate amount of ammunition for weapons training and
qualification

7. Radio earpiece/microphone

Gas Mask

Utility Uniform

SN -

© ®

B. SWAT members will utilize appropriate utility type uniforms, of an

approved color/pattern, and footwear. Uniforms will utilize visible and
identifiable placards; patches or lettering that identifies the wearer of
the uniform as a law enforcement officer. The SWAT Commander
must approve all other items of personal wear or equipment in writing.

. SWAT members, to whom any item of equipment is issued, are

responsible for the care and maintenance of the equipment. Failure to
appropriately care for or maintain the equipment in full mission
readiness will be grounds for removal from the team. Any item that is
in need of repair/replacement must be reported to a SWAT ranking
officer immediately. Team leaders at the start of each monthly training
program will inspect equipment. Deficiencies will be brought to the
attention of the Senior Team Leader for appropriate action

. SWAT members will carry and or wear all and only the equipment

issued/approved by the SWAT Commander. Failure to carry and or
wear the required equipment or carrying and or wearing unauthorized
equipment is grounds for removal from the team.

7
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E. Equipment Storage

1.

All team equipment i.e. ballistic shields, face shields, etc. will be
stored in the SWAT vehicle or in the equipment room (never in
an individual's locker or equipment bag)

2. All issued equipment will be stored under the following
conditions:

a. Off Duty-in the SWAT equipment room.

b. On Duty- All issued equipment should be carried with the

officer to include the M-4 rifle (MP-5 or shotgun). If not
carried on-duty, the equipment will be stored in the above
manner. If carried, the equipment will be secured in the
vehicle of the officer’s cruiser unless it's use is
authorized. NOTE: Cruiser keys cannot be left in an
unattended cruiser.

F. Special Equipment

1.

The missions of the SWAT are often performed in hazardous
environments.

2. Recognizing that the safety of innocent citizens, officers, and

suspects is often jeopardized by these hazardous conditions, it
shall be the intent of the SWAT {o utilize special equipment, in
an attempt to reduce the risk of injury or death to all involved.

The SWAT Commander will insure that only those Team
members properly trained and certified in the use of the special
equipment will utilize the equipment.

a. Primary Entry Weapons: A short-barreled weapon,

which enables a team member to acquire rapid target
acquisition, enhances high levels of accuracy, and
provides maneuverability, reliability, stopping power, and
sustained fire capacity.

. High Caliber Riftes: These weapons allow the team

member to place highly accurate rounds where needed
to help resolve life-threatening incidents.

. Less Lethal Weapons or Ammunition: Weapons or

ammunition, which propel a round or device that is not
normally lethal in nature. Designed to offer an alternative
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OBSERVATIONS

Based on our review of the materials presented, including the report of the District Attorney, the

Framingham Police Internal Affairs Report, the Steve ljames independent consultant’s report, police

administrative policies and practices, depositions of those involved in the circumstances of January 5,

and interviews with leadership of the Framingham Police Department, we observe the following:

@]

The growing urban nature of Framingham, including the presence of major
transportation and retail hubs, corporate headquarters, and educational and
community institutions, as well as a national concern over drug use and trafficking,
gang violence and a proliferation of weapons in society, requires that the police
department be prepared and equipped for a variety of exigencies.

Having a SWAT Team within the Framingham Police Department provides immediate
access to resources and equipment that may be needed to significantly reduce the risk
of injury and harm to officers and the general public.

The Framingham Police Department has been judicious in the deployment of its SWAT
team over its existence.

The Framingham Police Department, by choice, does not deploy its SWAT team solely as
a means for further in-service training.

The Police Department’s outreach to an independent expert on SWAT policy and
practice for a review of the Stamps case and recommendations for improvement was a
good decision; Major ljames’s report was helpful to the Committee and provides useful
guidance to the Framingham Police Department.

The training provided to SWAT officers appears comprehensive, although training could
be expanded as recommended below.

The decision to deploy the SWAT team on January 5 was appropriate given the
associated risks and known criminal histories of the participants involved.

The SWAT team followed existing police policies and procedures in planning for and
conducting the operations of January 5t

Following the January 5, 2011 Stamps incident, there was insufficient engagement and
communication by the Town of Framingham with the Stamps family and the larger
community, including the African American community. We understand that part of the

difficulty was an order by the District Attorney not to release information prior to the
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*  Residents should work with the police and the town’s Violence Prevention Roundtable to
develop plans and programs to reduce hate crime, domestic violence, youth violence with an

empbhasis on the contributing factor that alcohol and drugs have on acts of violence.

Respectfully Submitted,

Framingham Citizen’s Committee on Police and the Community

Yvonne Brown, Liaison, NAACP — New England Area Conference

Martin Cohen, President, MetroWest Health Foundation

Beth Donnelly, Director of Community Relations, MetroWest Medical Center
Timothy Flanagan, President, Framingham State University

Brian Keyes, Chief of Police, City of Chelsea

Rev. J. Anthony Lloyd, Pastor, Greater Framingham Community Church

Paul Mina, President and Chief Professional Office, United Way of Tri-County

Michael Welch, Principal, Framingham High School
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for complaint. The report, read in its entirety, along
with the reasonable inferences inferred from the facts
alleged, contains ample probable cause to support the
issuance of the complaint against Mr. Talbert.
According to Martinez, in the weeks leading up to the
érrest of this defendant, the Framingham Police
Narcotics Unit, with the help of a confidential
informant, conducted several controlled purchases of
crack cocaine from 26 Fountain Street, Apartment #1.
Based on the controlled purchases, Framingham Police
Narcotics Unit applied for and were granted a search
warrant for the above listed apartment. These facts
support the allegation that 26 Fountain Street was an
apartment that contained illegal narcotics and from
which illegal narcotics |l vere taking place.
Martinez further states that immediately prior to
the execution of the search warrant, Mr. Bushfan was
stopped on the sidewalk near his home and searched.
During the search, Framingham Police found 8
individually packaged corner baggies inside a larger
plastic bag. Of the 8 items, one was randomly
selected, tested and determined to be cocaine. Also
found by police during the search was two.amounts of

money, $299 dollars and $98 dollars and a cell phone















and afforded all applicable rights. Both men were later interviewed by Detectives. See
interview reports for details.

Due to the exigent circumstances, once the home was checked for other occupants a
detailed search of the apartment was not conducted. At the time of the preperation of this
report a Framingham Police Officer stood by the scene. A further investigation will be
conducted by the Massachusetts State Police and Middlesex County District Attorney’s

Office.

As stated above the scene is 26 Fountain Street, Apartment 1. 26 Fountain Street is
located within 1000 feet of the accredited SMOC daycare center located at 63 Fountain
Street. Further reports to follow.

Respectfully submitted,
Felipe Martinez

Detective 299
Framingham Police Department



















































Another Framingham police officer, Officer Timothy O'Toole, confirmed to Det.
Avila that he had been to 26 Fountain Street, Apt. #1 to arrest Joseph Bushfan on an
outstanding warrant but that he had been unable to locate him at that time, but other

individuals inside the unit had confirmed that Joseph Bushfan lived there.

Detective Avila's Search Warrant Affidavit summarizes what appears to be an
extensive investigation spanning several weeks and involving considerable time and
effort by the Framingham Police Department Narcotics Unit to confirm the identities and
location of Joseph Bushfan and Dwayne Barrett.  Yet at no time does the name or
presence of this Defendant, DAVAUGHN E. Talbert, appear in the Search Warrant
Affidavit. Mr. Talbert is not mentioned by either the CS or the CI. No phone number
linked to Mr. Talbert appears in any of the controlled buys supervised by the
Framingham Police Department. At no time during their lengthy investigation do any of
the Framingham police officers observe Mr. Talbert in the presence or company of Mr.
Bushfan or Mr. Barrett. Mr. Talbert does not appear at all until the night the search

warrant is executed.
I11. EXECUTION OF SEARCH WARRANT AND ARREST

In the late evening of January 4, 2011, the Defendant Davaughn E. Talbert arrived
at the home of his aunt and uncle, Norma Bushfan and the late Eurie Stamps, at 26
Fountain Street, Apt. #1, Framingham, MA 01702. Mr. Talbert's cousin, Joseph
Bushfan, also lives at 26 Fountain Street. Norma Bushfan and Eurie Stamps were Joseph
Bushfan's mother and step-father. Norma Bushfan, Eurie Stamps and Joseph Bushfan
were all present and in their home at 26 Fountain Street, Apt. 1, when Mr. Talbert
arrived. Also present were two teenaged females, later identified as [ ] I and
B B o were with Joseph Bushfan in his bedroom, which is the room at the
front right of the apartment, facing the street. The two females and Mr. Bushfan were
talking and playing video games when Mr. Talbert arrived.

At approximately 12:20 am. of January 5, 2011, the Framingham Police
Department arrested Mr. Bushfan as he walked from 26 Fountain Street to a nearby Gulf
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Station with Ms. [JJJlj and Ms. [l neither of the two females were charged with any
crime. Lt. Kevin Slattery of the Framingham Police frisked Mr. Bushfan after this arrest
and found 8 individually packaged baggies of a white rock like substance alleged to be
crack cocaine. Lt. Slattery also found $299.00 in Mr. Bushfan's pocket, and $98 in his
wallet.

Almost simultaneously with Mr. Bushfan's arrest, the Framingham Police
Department executed a Search Warrant of 26 Fountain Street, Apt. 1. This involved
shooting a stun grenade, a/k/a/ a "flashbang", through the windows of Joseph Bushfan's
bedroom at the front right bedroom of 26 Fountain Street, Apt. 1, and through the
windows of the dining room and kitchen, to stun and disorient any residents inside. Mr.
Talbert and Mr. Stamps were in the back right bedroom of Apartment 1, at the back of
apartment, watching a basketball game. They heard the noise of the flashbang, but were
not disoriented by it as they were separated from it by rooms and doors. Mr. Talbert
knelt down to the floor of the back bedroom and stayed there until led out of the house by
the police. Mr. Stamps went towards the kitchen of the apartment as a Framingham
police SWAT unit forced their entry into the apartment. As the SWAT unit encountered
Mr. Stamps in the kitchen, one of the officers discharged their weapon. Mr. Stamps was
shot in the jaw area. Mr. Stamps died later that night from his wounds. Mr. Talbert was
arrested in the back right bedroom of 26 Fountain Street, Apt. 1.

At some point that evening, Detective DeRosa searched the front right bedroom
of 26 Fountain Street, Apt. 1, the room that Joseph Bushfan used as his bedroom, and
observed a sock in the top drawer of a dresser that allegedly contained individually
wrapped corner baggies of an off white substance that appeared to be crack cocaine.
Because of the exigent circumstances around the shooting of Mr. Stamps, the
Framingham Police did not take that alleged crack cocaine into their custody at that time,

nor did they conduct a thorough search and inventory of the apartment at that time.

IV. DISCUSSION

Courts generally do not inquire into the competency or sufficiency of the evidence

in support of a criminal complaint. However, despite this general rule, a court may
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2) That the defendant (distributed some perceptible amount of that substance to another
person or persons)) or (possessed some perceptible amount of that substance with the
intent to distribute it to another person or persons); and

3) That the defendant did so knowingly or intentionally.

District Court Jury Instruction 7.800 "Possession with Intent to Distribute a Controlled
Substance" 2009 Edition

The Commonwealth does not present evidence sufficient to establish probable
cause to charge Mr. Talbert with Possession with Intent to Distribute. Possession
implies "control and power" Commonwealth v. Pratt, 407 Mass. 647, 650-52 (1990).
Possession may be exclusive or joint, actual or constructive. Commonwealth v. Deagle.
10 Mass.App.Ct. 563, at 567 (1980). A person who knowingly has direct physical
control over a thing at a given time is then in actual possession of it. Mr. Talbert was not
in actual possession of any cocaine or crack cocaine when he was arrested. No cocaine or
crack cocaine was found on his person or in his clothing or in the rear bedroom where he
was watching television with his uncle. However, a person could be in constructive
possession of something if he or she knowingly has both the power and the intention at
some point in time to exercise dominion or control over a thing, either directly or through
another person. Commonwealth v. Pratt, 407 Mass. 647, 651 (1990) . But simply being
a visitor in an apartment as Mr. Talbert was does not imply constructive possession. See
Commonwealth v. Bongarzone, 390 Mass. 326, 345-346 (1983).

When the Framingham Police found Mr. Talbert, he was kneeling on the floor of
the back right bedroom of 26 Fountain Street, Apt. 1. The alleged crack cocaine that was
found in the apartment was found in the front right bedroom used by Mr. Bushfan, and
was found hidden in a sock in a drawer in a dresser. No other evidence of intent to
distribute was found in the apartment. For instance the Framingham Police report does
not specify the amount found in Mr. Bushfan's sock, nor the quality or purity and quantity
of this alleged contraband. The Framingham Police did not find any other tools or
paraphenalia of the drug trade either hidden or in plain view at 26 Fountain Street, Apt. 1,
such as cutting powder, dilutants, scales and packaging materials, customer lists or price

lists or other incriminating documents, extra beepers and phones, or police scanners, that
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Joe agreed to buy cigarettes for Erika at the Store 24. When they got to the gas station on
Fountain Street they were approached by numerous police officers."

Erik P. Gagnon #2523

Trooper, Massachusetts State Police

Middlesex Detectives Unit

Interview with || ot 05:45 am of January 5, 2011

Considering that Mr. Bushfan left for his appointment at the YMCA at 12:20 am,
one might infer that he was planning to do something else besides play basketball or
workout. Indeed, the Framingham police found 8 baggies allegedly containing crack
cocaine in Mr. Bushfan's pocket, as well as $299 in his pocket and $98 in his wallet.
They do not find Mr. Talbert as part of this late night errand at all. He is not present with
Mr. Bushfan. Instead, when the police enter 26 Fountain Street, Apt. 1, they encounter
Mr. Talbert in a rear bedroom, not in the front bedroom where they later allege to have
found crack cocaine. There is no cocaine found on Mr. Talbert's person, his clothing, or
the back bedroom where he was kneeling. There are no fingerprints on the baggies of
crack cocaine found in a sock in the front bedroom to suggest that Mr. Talbert ever

touched those baggies.

More significantly, Mr. Talbert had never been arrested before. He had no criminal
record. Mr. Bushfan had a criminal record and he and Mr. Barrett were known to the
police. Det. Avila wrote in his Search Warrant Affidavit that Framingham Police Officer
O'Toole had visited 26 Fountain Street to arrest Mr. Bushfan on an active warrant. Mr.
Barrett was in the Framingham Police database as an alleged member of a gang known as
"Folk Nation." There are no such record or indicia of criminal behavior for Mr. Talbert.
There is no evidence, real or circumstantial, to establish probable cause that Mr. Talbert

engaged in any conspiracy with Mr. Bushfan.

For the reasons stated above, the above-numbered complaint against the

Defendant Davaughn E. Talbert should be dismissed.
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110X VII(R) Opinion Evidence
110k468 Subjects of Expert Testimony
110k469.2 k. Discretion. Most Cited
Cases

Criminal Law 110 €=2627.5(1)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k627.5 Discovery Prior to and Incid-
ent to Trial )
110k627.5(1) k. In general; examina-
tion of victim or witness. Most Cited Cases

Criminal Law 110 €629(1)

110 Criminal Law
110XX Trial
110XX(A) Preliminary Proceedings
110k629 List of Witnesses and Disclosure
of Other Matters )
110k629(1) k. In general. Most Cited
Cases '

The trial court's broad discretion to admit ex-
pert evidence is by no means unlimited; the purpose
of pretrial discovery orders is to prevent the admis-
sion of surprise evidence and the concomitant pre-
judice often associated with same, and where a pre-
viously undisclosed witness is proffered on the day
of trial, the other side may well have difficulty
mounting meaningful cross-examination.

*208 Kenneth 1. Seiger for the defendant.
Laurie Yeshulas, Assistant District Attorney, for
the Commonwealth.

Present: DUFFLY, BROWN, & WOLOHOIJIAN, JJ.

BROWN, J.

The defendant was convicted by a Superior
Court jury of trafficking in cocaine, G.L. c. 94C, §
32E(b ), and the same offense within 1,000 feet of a
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school, G.L. c. 94C, § 32J. On appeal, the defend-
ant claims that (1) the Commonwealth failed to
meet its threshold burden of proof with respect to
the possession element of both offenses; (2)/the de-
fendant's motion to suppress was improperly
denied, as the Commonwealth failed to establish
the veracity of the confidential informant
(informant or CI), whose tip led to the search war-
rant; (3) the defendant's pretrial motion for disclos-
ure of information regarding the government's con-
fidential. informant was improperly denied; and
(4) the trial judge erred in permitting the Common-
wealth to make a change in its witness list on the
day of trial. We affirm.

On August 30, 2005, Brockton police received
information from a confidential informant that
three Hispanic males were *209 selling cocaine
from the third-floor apartment of 53 West Park
Street in Brockton. This information matched re-
ports received by police from other residents of 53
West Park Street describing frequent visits to the
third-floor apartment by multiple persons, activity.
consistent-at least in the experience of police-with
illegal drug il To corroborate these reports, po-
lice conducted two controlled purchases of cocaine
from the target apartment using CI to complete the
transactions.

On the strength- of this information, police ob-
tained a search warrant for the third-floor apartment
of 53 West Park Street. When they arrived to ex-
ecute the warrant, the defendant refused to admit
the officers, and police were forced to use a batter-
ing ram to gain entry. At the time, the defendant
was alone inside the apartment.

Inside, police found 103 individually packaged
bags of cocaine concealed in a kitchen wastebasket.
The total weight of the drugs was 59.06 grams. Po-
lice also discovered a large quantity of drug traf-
ficking paraphernalia, including razor blades, cellu-
lar telephones, cut plastic bags, inositol (a common
cutting agent), and a police scanner. A search of the
defendant yielded ten individually wrapped bags of
cocaine with a total weight of 5.9 grams. No pipes
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determining whether disclosure is required in any
particular case, a court must “balanc[e] the public
interest in protecting the flow of information
against the individual's right to prepare his de-
fense.” Commonwealth v. Lugo, 406 Mass. at 570,
548 N.E.2d 1263.

FN4. Along these lines, we note that the
defendant has abandoned any reference to
Brady in his appellate brief and presents
his claims on pure materiality grounds as
discussed infira.

Here, for the reasons already stated in our ana-
lysis of the defendant's Brady claim, the evidence
concerning both CI's identity and the circumstances
of the controlled purchases in which he or she parti-
cipated were unlikely to be helpful to the defense.
Despite the defendant's claims to the contrary, the
government's case in no way depended on proof
that the defendant was involved in any particular
transactions, including the controlled purchases; CI
was patently not “a percipient witness to the incid-
ents forming the basis of the [indictments]” as the
defendant alleged in his pretrial motion. Contrast
Commonwealth v. Dias, 451 Mass. 463, 468-470,
886 N.E2d 713 (2008); *213Commonwealth v.
Choice, 47 Mass.App.Ct. 907, 909, 711 N.E.2d 938
(1999) (“stronger reason to disclose the identity of
[an informant] who, the authorities claim, has parti-
cipated in the crime”). Moreover, evidence that oth-
ers were selling cocaine from the apartment in
which he was found would not have negated the in-
ference that the defendant was also involved in
such [l Balancing the minimal exculpatory
value of the evidence sought by the defendant

against the government's interest in preserving the

anonymity of its informants, we conclude that the
defendant's motion for disclosure of evidence re-
garding Cl was properly denied, however that de-
mand is characterized.™* See Commonwealth v.
Douzanis, 384 Mass. 434, 441, 425 N.E.2d 326
(1981) (“government's privilege not to disclose the
identity of an informant has long been recognized
in this Commonwealth™).
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FNS5. To. the extent that it is viewed by the
defendant as a separate claim, we conclude
on the same basis that the defendant's mo-
tion for disclosure of police surveillance
positions was likewise properly denied.
See Commonwealth v. Lugo, 406 Mass. at
570, 548 N.E.2d 1263.

[11] 4. Substitution of expert witness. On the
morning trial was set to commence, the Common-
wealth informed the court that it wished to make a
substitution in its witness list; viz.,, the Common-
wealth wanted to call State Trooper Long in place
of State Trooper Keating to testify as an expert wit-
ness on the customary business practices of the il-
legal drug trade. The prosecutor explained that, due
to the fact that the defendant's trial had been contin-
ued twice, Keating was no_longer available to testi-
fy. The defendant objected to the proposed switch
on the ground that he had no time to prepare ad-
equately for cross-examination of Long.

The trial judge then conducted a lengthy voir
dire during which defense counsel was afforded
ample opportunity to probe both the scope of
Long's proposed testimony as well as his expert
credentials. At the conclusion of the voir dire, the
defendant renewed his objection, again arguing that
he would necessarily be prejudiced by any last
minute change in the witness list. The judge,
however, decided to admit the contested testimony,
the defendant's objection notwithstanding.

[12][13] As the defendant concedes, a trial
judge has broad discretion to admit expert evid-
ence. See Commonwealth v. Grissett, 66
Mass.App.Ct. 454, 457, 848 N.E2d 441 (2006).
However, that discretion is by no means unlimited.
The purpose of pretrial discovery orders is to pre-
vent the admission of “surprise” evidence and the
concomitant prejudice often associated with same.
See, e.g.,, Commonwealth v. Fossa, 40
Mass.App.Ct. 563, 567, 666 N.E.2d 158 (1996).
Where a previously undisclosed witness is
proffered on the day of trial, the other side may
well have difficulty mounting meaningful cross-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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examination. See id. at 568, 666 N.E.2d 158. In this Judgments affirmed.

particular case, however, we detect little possibility

of such prejudice, and conclude that the trial judge Mass.App.Ct.,2009.

did not abuse his discretion in admitting Long's ex- Com. v. Figueroa

pert testimony. 74 Mass.App.Ct. 784,911 N.E.2d 206
Supporting our conclusion that the evidence END OF DOCUMENT

was properly admitted are the following factors: (1)
the defendant concedes that he had been placed on
notice that a State trooper would testify as an expert
on the [l practices of the illegal drug trade; (2)
Long's testimony was likely not substantially differ-
ent from the testimony Keating would have offered;
and (3) the testimony was not overwhelmingly
powerful in relation to other evidence proffered by
the government. In all respects, the *214 contested
evidence was largely generic and typical of the kind
of expert testimony frequently offered in cases in-
volving charges of illegal drug distribution. In these
circumstances, we do not detect any prejudice that
might entitle the defendant to relief.™¢ Compare
Commonwealth v. LaFaille, 430 Mass. 44, 53, 712
N.E.2d 590 (1999); Commonwealth v. Junta, 62
Mass.App.Ct. 120, 123-125, 815 N.E.2d 254 (2004) .

FN6. Our decision today should not be
read as an invitation to a cavalier disregard
of discovery rules. Both sides in a criminal
proceeding must make every reasonable ef-
fort to comply with their responsibility to
disclose the identities of all witnesses in
advance-or run the risk of having evidence
excluded. The Commonwealth, charged, as
it is, with protecting a defendant's due pro-
cess rights, bears an especially strict bur-
den in this regard. See Brady v. Maryland,
373 U.S. at 87, 83 S.Ct. 1194. However, in
this case, we are convinced that the gov-
ernment had a legitimate basis for the late
substitution of witnesses and that the last
minute change did not materially affect
any aspect of the defendant’s trial strategy
or otherwise impair his ability to challenge
the evidence against him.

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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FN11. The Commonwealth argues that this
case is controlled by Commonwealth v.
Youngworth, 55 Mass. App.Ct. 30, 33, 769
N.E.2d 299 (2002), cert. denied, 538 U.S.
1064, 123 S.Ct. 2232, 155 L.Ed.2d 1119
(2003), where the Appeals Court con-
cluded that disclosure of the informant's
identity was not required. That case does
not concern an entrapment defense.

FNI12. Relying on Commonwealth v.
Ramos, 402 Mass. 209, 215-216 n. 5, 521
N.E2d 1002 (1988), the Commonwealth
argues that the defendant has not shown
that the discovery information is material
to his defense because his supporting affi-
davit lacks the necessary specificity. The

Ramos case, however, concerned a denial .

of a motion for a hearing to challenge the
veracity of statements made in an affidavit
in support of a search warrant. This court
concluded that the defendant's “mere deni-
al” of the facts in the affidavit was not a
“sufficiently rigorous” preliminary show-
ing to require a hearing on the motion un-
der Franks v. Delaware, 438 U.S. 154, 98
S.Ct. 2674, 57 L.Ed.2d 667 (1978). Com-
monwealth v. Ramos, supra, quoting
People v. Lucente, 116 111.2d 133, 152, 107
Ill.Dec. 214, 506 N.E.2d 1269 (1987). The
defendant here was required to satisfy the
materiality standard described above.

*710 The Commonwealth contends that a de-
fense of entrapment is not viable in this case be-
cause it expects to prove at trial that Doe did not
bring about the defendant's**485 propensity to sell
drugs. It points to anticipated evidence that the de-
fendant was willing to make four separate [JJJij of
cocaine to Trooper Wakeham, was able to provide
over $1,000 worth of cocaine within sixteen days of
the first meeting with her, admitted to having a sup-
plier and other customers, obtained a quantity of
cocaine far larger than the amount ordered by
Trooper Wakeham, and was seen making what ap-

Page 9 of 10
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peared to be casual ] of drugs to others. See,
e.g., Commonwealth v. Monteagudo, supra at 488,
693 N.E.2d 1381 (evidence of supplier of cocaine,
additional customers, and access to large quantities
of cocaine sufficient for jury to find beyond reason-
able doubt that defendant was predisposed to com-
mit crimes at time of alleged inducement).

[11] Whatever the strength of the evidence at
trial, it is for the jury, not an appellate court before
trial, to decide whether to credit the Common-
wealth's evidence. See Commonwealth v. Miller,
supra at 658-659 n. 3, 282 N.E.2d 394 (“We agree
with the great weight of authority that, for compel-
ling reasons, including constitutional considera-
tions, the entrapment issue should be heard and de-
cided by the jury”). At this stage of the proceed-
ings, our concern is only with whether the defend-
ant has satisfied his burden of producing *“some”
evidence of inducement. /d at 651, 282 N.E.2d
394. See Commonwealth v. O'Malley, 14
Mass.App.Ct. 314, 325, 439 N.E.2d 832 (1982) (“In
the usual case, therefore, it is far more prudent for
the judge to follow the traditional, and constitution-
ally sounder, course of waiting until all the evid-
ence has been introduced at trial before ruling on its
sufficiency to raise a proffered defense”).

The public policy rationale supporting the
Commonwealth's informant's privilege is generally
stated as protecting the *711 identity of an inform-
ant.™N13  See, e.g., Commonwealth v. Brzezinski,
405 Mass. 401, 408, 540 N.E.2d 1325 (1989), quot-
ing Commonwealth v. Douzanis, 384 Mass. 434,
441, 425 N.E.2d 326 (1981) (government's priv-
ilege serves purpose of assisting police in obtaining
evidence of criminal activity). We reject the de-
fendant's argument that, where the identity of a per-
son suspected of being an informant or agent is
known to the defendant, the privilege does not ap-
ply. While protecting the identity of informants
plainly advances the important public policy in-
terest of encouraging people to inform the police
about criminal activity without fear of reprisal for
doing so, see Roviaro v. United States, 353 U.S. 53,

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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COMMONWEALTH vs. Eric SHAUGHESSY. [FN1]
SJC-10416
October 6, 2009, - November 19, 2009.

Privileged Communication. Practice, Criminal, Disclosure of identity of informer, Affidavit, Waiver,
Attorney's fees.

CIVIL ACTION commenced in the Supreme Judicial Court for the county of Suffolk on February 2,
20069.

The case was reported by Spina, J.

Mary E. Lee, Assistant District Attorney, for the Commonwealth.

Michael B. Galvin (Thomas J. Carey, Jr., with him) for the defendant.

Peter B. Krupp, for Committee for Public Counsel Services & others, amici curiae, submitted a brief.
Present: Marshall, C.]., Ireland, Spina, Cowin, Cordy, Botsford, & Gants, 1J.

CORDY, J.

At issue in this case is whether the Commonwealth's privilege not to disclose the identity of an
informant can be overcome on the basis of an affidavit submitted ex parte by the defendant. [FN2]
The particular question we must answer is whether the judge abused his discretion in accepting and
relying on the ex parte affidavit without affording the Commonwealth access to it and an opportunity
to respond to its contents.

The defendant claims that the judge's handling of the matter was consistent with language that this
and other courts have used in the past concerning the use of ex parte submissions in circumstances
such as presented here, where it is not otherwise clear from the record of the case that disclosure of
the informant's identity would provide something material to the defense. The defendant also claims
that the judge's acceptance and reliance on the ex parte affidavit in this case is similar to the use of
ex parte submissions (that we have approved) in cases where the defendant's submission would likely
furnish the prosecution with "information incriminating to the defendant which it otherwise would not
be entitled to receive.” Commonwealth v. Mitchell, 444 Mass. 786, 796, 797 (2005) (ex parte
submission of application, including affidavit, in order to obtain summons pursuant to Mass. R.Crim. P.
17[a][2], 378 Mass. 885 [1979], may be used by defendant in "exceptional circumstances").

The Commonwealth, on the other hand, argues that stripping it of the informant privilege on the ex
parte word of a defendant alone, with no meaningful opportunity to contest the proffer, "is to strike
the death knell for the protection of all confidential informants in Massachusetts." It urges us to order
that "trial courts may never order the disclosure of the identity of an informant" based on such a
submission, lest we be seen to promote "the defendant's right to commit perjury without any potential
for consequences.”

We conclude that the use of ex parte affidavits should only be permitted in exceptional circumstances
but that the judge did not abuse his discretion in accepting the affidavit in this case. However, before
a defendant's ex parte affidavit can overcome the Commonwealth's privilege, a judge must afford the
Commonwealth some avenue of response. This may include ordering that the Commonwealth be
provided with a redacted or summary version of the material included in the affidavit.

Background. The defendant was indicted for trafficking in Oxycodone in violation of G.L. c. 94C, § 32E
(c), after being arrested in front of a Plymouth residence, which the police had under surveillance in
anticipation of a delivery of a quantity of Oxycodone pills to the defendant from his supplier. As the
police moved in, the defendant saw them and dropped a bag containing ninety-seven Oxycodone pills.
Another bag of one hundred pills was subsequently recovered from a hole in the ceiling of the


















FN7. No specifics on this point were provided to the judge or argued by the Commonwealth.

FN8. The Commonwealth did not ask to make its own ex parte submission to the judge on the issue
whether the identity of the informant ought be disclosed.

FN9. The Commonwealth did not seek, nor did the judge enter, a protective order with respect to the
informant's identity. Cf, United States v. Pesaturo, 519 F.Supp.2d 177, 187 (D.Mass.2007) ("Neither
the Defendant nor counsel shall disclose to anyone else ... the identity of the confidential informant,
absent further Order of the Court").

FN10. Having conducted "[e]xtensive research" of State and Federal cases, the defendant cites one
case, United States v. Pesaturo, 519 F.Supp.2d 177 (D.Mass.2007), in which the defendant sought
disclosure of the government's informant based on an "in camera" submission. However, a review of
that case suggests that, while the defendant submitted his motion for disclosure (for purposes of
raising an entrapment defense) "[u]lnder seal," it was not submitted without the prosecutor viewing it.
Id. at 181. Indeed, the contents of the defendant's submission are discussed in some detail in the
decision ordering disclosure. The decision's only reference to an "ex parte" filing refates to the
submission made by the government in response to the defendant's submission. Id. at 183.

FN11. The fact that, having received such a redaction or summary, the Commonwealth may submit
evidence contradicting the defendant's version of events is not determinative of the question whether
the defendant has met his

burden of materiality. A statement under oath by the defendant may suffice even if contradicted by
the statements of others, unless the defendant's statements are "intrinsically improbable" or "flatly
contradicted by irrefutable evidence." United States v. Pesaturo, 519 F.Supp.2d 177, 184
(D.Mass.2007).

FN12. If the judge concludes that, in light of the record submitted by the defendant, the affidavit is
not sufficient to overcome the privilege, the affidavit may be sealed for purposes of appellate review
or returned to the defendant and not provided to the Commonwealth.







































Massachusett_s State Police Crime Scene Services Section

- Crime Scene Report

1. Station

:_CSSS - Boston

2. 'CaséNb o
1-0

;3. Department 4. Department Case No.

-MSP Middlesex County Detective Unit 2011-110-0005

5 Report No

1

6 Page
1of1

“7. Reporting Officer (Rank, First, M1, Last & ID#) 7a. Signature
‘Trooper Karrol G. Setalsingh, #1875 '

*8. Approved by (Rank, First, MI, Last & ID#) .8a. Sjgnat
‘Sergeant David C. Mahan, #1416 ot

* 7
L

7b. Date Prepared
1/7/11

Wiy

8b Date Approved

Va2 /A

9. Subject: Fatal Shooting

Date of Offense: ~ 1/5/2011

)ffense Location: ~ Framingham

Vestlgator Trooper Erik P. Gagnon #2523
Victim(s): Eurie Stamps

< "Suspect(s):

~prints of the decedent.

i On January 06, 2011, I attended and photographed the autopsy of OCME cése # 11-0286 (Eurie
Stamps), it was performed by Dr. Henry Nields. At the completion of the autopsy, I took major case

Page 1 of 1

This Report is the Property of The Massachusetts State Police
No part of this report may be disseminated outside the agency to which provided




Massachusetts State Police Crime Scene Services Section

Report of Investigation

1. Station

CSSS - Sudbury

2. Case No.

11-00191
)

3. Department

MSP Middlesex County Detective Unit

4. Department Case No.

2011-110-0005

5 Report No.

6. Page
1of1

7. Reporting Officer (Rank, First, ML, Last & ID#)
Trooper Michael Kerrigan, #3300

Ta. Slgnatur — Ty 7b. Date Prepared
17 /9 7= 1 01/24/2011

8. Approved by (Rank, First, M1, Last & ID#)

Detective Lieutenant Robin L. Fabry, #0973

8a Signature

8b. Date Approved
BF 7 /7/4 2/2/L

9. Subject: Fatal Shooting

/

Date of Offense: 1/5/201 1

Offense Location:  Framingham

Investigator: Trooper Erik P. Gagnon #2523
Victim(s): Eurie Stamps

Suspect(s):

On January 5, 2011, I, Trooper Michael Kerrigan received a call from AHQ to respond to 26
Fountain St in the City of Framingham to assist Framingham PD in a police involved shooting investigation. I
then notified Detective Lieutenant Robin Fabry and advised her of the situation. She in return authorized me to
call another Trooper for additional support. Edward Kenney was then called and also advised of the situation.
Upon arrival, at approximately 0330 AM I met with officers of Framingham PD along with other State Police
personnel. Framingham PD had the scene secure. State police chemist and ballistics were also called to the

scene.

I documented the scene with over all digital photographs, notes, and a sketch of the area.
Trooper Kenney documented the scene with digital video. A drug search warrant was also served and
documented at this same address. The drug search warrant was documented by me with still digital
photographs. All photographs and video taken were sent to the appropriate personnel.

I respectfully request that this case be closed, pending further information

This Report is the Property of The Massachusetts State Police
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No part of this report may be disseminated outside the agency to which provided 9 -U
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Massachusetts State Police Crime Scene Services Section Report of Investigation

1. Station 2. Case No.

CSSS - Sudbury 11-00191
T

3. Department 4. Department Case No. 5. Report No. 6. Page

MSP Middlesex County Detective Unit 2011-110-0005 4 1ofl

7. Reporting Officer (Rank, First, MI, Last & ID#) 7a. Signatyre s 7b. Date Prepared

Trooper Edward Kenney, #3299 p74 jé// W 0300 | 02-01-2011

8. Approved by (Rank, First, MI, Last & ID#) /1 8a. Signat-ure 8b. Date Approved

Detective Lieutenant Robin L. Fabry, #0973 Y, 7 y ’?/ s / 77/
/ I4 4

9. Subject: Fatal Shooting

Date of Offense: 1/5/2011

Offense Location: ~ Framingham

Investigator: Trooper Erik P. Gagnon #2523
Victim(s): Eurie Stamps

Suspect(s):

~ On Friday January 28, 2011 I was contacted by Trooper Steven walsh of the State Police Ballistics Section who
requested I document the front grip from Item 2-1 with digital photographs. At approximately 1300 Hrs Tpr
Walsh delivered the front rifle grip to the Sudbury lab where it was visually observed and photographed. Tpr
Walsh returned this item to the Ballistics section. These photographs have been sent to the appropriate
personnel.

Page 1 of 1
This Report is the Property of The Massachusetts State Police
No part of this report may be disseminated outside the agency to which provided
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Massachusetts State Police Crime Scene Services Section Crime Scene Report

1. Station 2. ‘Case No.

CSSS - Sudbury 11-00191
| AR AN ARRR IR EHRY

3. Department 4. Department Case No. 5 Report No. 6. Page

MSP Middlesex County Detective Unit 2011-110-0005 lofl

7. Reporting Officer (Rank, First, MI, Last & ID#) ‘}/ﬂ?Slgnature 7b. Date Prepared
Trooper Regina G. Cameron, #0704 ' W W%/Z/ll

8. Approved by (Rank, First, MI, Last & 1D#) / §4( Slgnature Ap, roved
Detective Lieutenant Robin L. Fabry, #0973 // o7 AL /g /

9. Subject: Fatal Shooting

Date of Offense; 1/5/2011

Offense Location: Framingham

Investigator: Trooper Erik P. Gagnon #2523
Victim(s): Eurie Stamps

Suspect(s):

1. On March 2, 2011, at approximately 1000 hours, I was dispatched to respond to the Massachusetts State
Police Ballistics Section at the Forensic and Technology Center in Maynard to assist in the above
investigation.

2. At approximately 1005 hours I arrived at the Ballistics Section and met with case officer Trooper Steve
Walsh and Detective Lieutenant Michael Coleman and I photographed a weapon as requested by
Trooper Erik Gagnon of the Middlesex State Police Detective Unit.

3. The item was documented with appropriate digital photographs as requested by Trooper Gagnon and
sent to the appropriate personnel.

Page 1 of 1
This Report is the Property of The Massachusetts State Police
No part of this report may be disseminated outside the agency to which provided
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FIREJ'R]?MS IDENTIFICATION SECTION REPORT (Addendum)

Cage Number: 110191 Date: January 15, 2011
Agency: MSI* Middlesex County Detective Unit  Agency Case Number:  2011-110-0005
Defendant or Sugpect: Case Type: - Fatal Shooting
Victim(s): Euris Stamps Date of Incident: 17572011

On January 05, 2011, Trooper Steve Walsh of the SP Ballistics - Maynard received item 2-1 at the
Framingham Police Statior, Range and submitted it to this section for examination:

2-1

2-2

3-1

5.56mm caliberZolt M-4 Commando semi-automatic/automatic rifle serial number A0230821
and (1) magaziri: containing twenty-six (26) live cartridges from weapon. There was one live -
cartridge in the chamber when the weapon was cleared, Also submitted were two magazines and
fifty-gix (56) live: cartridges.

Barrel Length: 13 inches including flash suppressor.

Overall Length: 30 % inches ag submitted

Test Fire: Yes  Malfunctions: None

Trigger Pull: Se ni-automatic 6.22 —6.95 lbs. Automatic 9.28 —9.82 lbs

40 S&W caliber Sig Saver model P226 semi-automatic pistol, serial number UU635241 with
three magazines ind thirty-seven live cartridges.

Pursuant to a sea ch warrant executed at 26 Fountain Street, Framingham, the following
evidence was recovered:

One (1) 5.56 mm caliber discharged cartridge casing recovered from the laundry room adjacent
to the rear bedroom, Headstamp: “LC 08",

On January 6, 2011 I received from Technician Nikia Hackett at the Office of the Chief Medlcal
Examiner 720 Al Iaany Street Boston;

Spent lead and Jan,kiet fragments weighing 15.1 grains, recovered during an autopsy of the above
victim
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i

LIMS#11-00191

As a result of a physical and microscopic examination of the evidence discharged cartridge casing (item 3-1)
and the discharged cartridge casing test fires (items 2-1.1) it is my opinion:

A/ They both share the sane class characteristic of caliber and firing pin impression shape, however, they lack
sufficient agreement of wiique microscopic marks to determine the soutce weapon. My result is inconclusive,

- B/ The item 6-1 spent jacket and lead fragments were too damaged for further identification.

C/ Item 2-2 was not exmmin'@ed.

i

Trooper Stephen Walsh
Massachusetts State Police

Firearms Identification Section
swalsh@pol.state.ma.us

t

oo Troaper Eril, P, Gagnon #2523
MSP Middh sex County Detective Unit



() KREINDLER & KREINDLER wr

TRADITION OF EXCELLENCE

277 Dartmouth Street /? E
Boston, MA 02116-2805 C E /
(617) 424-9100 Ep .

Fax: (617) 424-9120
www.kreindler.com

September 10, 2013

Via U.S. Mail

Marian T. Ryan, District Attorney

Office of the Middlesex District Attorney

15 Commonwealth Avenue
Woburn, MA 01801

Re:  Eurie Stamps, Jr. et al v. Town of Framingham, et al (Civil Action No.: 12-¢v-11908

(FDS).

Dear Attorney Ryan:

[ am writing with regard to the Subpoena to Produce Documents that was sent to your office on August 8,
2013, in which we requested documents pertaining to the fatal shooting of Eurie Stamps, Sr. on January 5,
2011 in Framingham, Massachusetts by Framingham Police Officer Paul Duncan. The deadline by which
all documents were to be produced, as specified on the subpoena, was September 9, 2013, We are not yet
in receipt of any documents, or any correspondence objecting to the production of the requested
documents, by your office.

At this time and pursuant to the Subpoena to Produce Documents, we request the immediate production
of the following documents:

1. All documents concerning the homicide investigation conducted by the Office of the
Middlesex District Attorney regarding the January 5, 2011 shooting of Eurie Stamps, Sr., at
26 Fountain Street in Framingham, Massachusetts.

2. All documents, correspondence, memoranda, and/or communication of any kind, including
emails and text messages, transmitted between the Office of the Middlesex District Attorney
and any employee or law enforcement personnel of the Framingham Police Department
related to the shooting of Eurie Stamps, Sr. on January 5, 2011 at 26 Fountain Street in
Framingham, Massachusetts.

3. All documents concerning or referring to the conduct of Officer Paul Duncan during the
execution of the search warrant on January 5, 2011 at 26 Fountain Street in Framingham,
Massachusetts and during the shooting of Eurie Stamps, Sr.

4. All investigative records and reports, including but not limited to the complete police report
for the execution of the search warrant at 26 Fountain Street in Framingham and the shooting

New York Office California Office

750 Third Avenue, New York, NY 10017-2703 707 Wilshire Boulevard, Los Angeles, CA 90017-3613
Tel: (212) 687-8181 Fax: (212) 972-9432 Tel: (213) 622-6469 Fax: (213) 622-6019




10.

11.

12.

13.

14.

15.

16.

of Eurie Stamps, Sr.
Complete ballistics reports.
Written or recorded witness statements.

Emails, cell phone records, and/or text messages sent or received by members of the
Framingham Police Department regarding the shooting.

Correspondence from the past ten years, by and between any former or present member of the
Framingham Police Department (including but not limited to the Chief of Police), and the
Massachusetts State Police regarding the adequacy of SWAT training and/or lack of
qualifications of the Framingham SWAT team.

Personnel files for Officer Paul Duncan.

Any written review or record of consultation compiled by the National Tactical Officers
Association or its members.

All documents concerning the After Action review and critique conducted by the
Framingham Police Department after the execution of the search warrant on January 5, 2011
at the home of Eurie Stamps, including the review report and all documents relied upon when
preparing the report.

All Framingham Police Department protocols and policies relating to the use of force,
including excessive force, including but not limited to the “Stop, Frisk and Threshold
Inquiries” departmental policy.

All SWAT team training manuals.

All training manuals, updates, and other written materials provided to the SWAT team
members and trainees concerning legal issues regarding execution of search warrants, the use
of deadly force, and 4™ Amendment issues.

All statements of police officers who participated in or who were present at or in the vicinity
of the Stamps Shooting;

All documents concerning the identity and role of each member of the Framingham Police
SWAT team who participated in or who were present at or in the vicinity of the Stamps
Shooting.

A copy of the subpoena is attached for your convenience. Based on the foregoing, we demand that copies
of the aforementioned documents be produced to this office within ten (10) days.

Thank you for your cooperation and attention to this matter.

ruly yours

hristina M Graz no J -

Law Clerk
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AO 88B (Rev, 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT
for the

District of Massachusetts

Eurie A. Stamps, Jr. et al.

Plaintiff

V. Civil Action No,  1:12-cv-11908-FDS

Town of Framingham, et al. (If the action is pending in another district, state where:

Defendant )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Office of the Middlesex District Attorney
15 Commonwealth Avenue, Waoburn MA 01801

dProduction: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the
material:

See attached list.

Place: Kreindler & Kreindler, LLP Date and Time:
277 Dartmouth Street 4th Floor, Boston MA 02116 09/09/2013 9:00 am

(3 Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The provisions of Fed, R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: 08/08/2013_

CLERK OF COURT A
> &9//// i
i » / Lo

o . e
Signature of Clerk or Deputy Clerk /7 A ttor;1ey 's signature
P
The name, address, e-mail, and telephone number of the attorney representing (name of party) Eurie Stamps, Jr.

, who issues or requests this subpoena, are:

Joseph Musacchio, Kreindler & Kreindler LLP, 277 Dartmouth St. Boston MA 02116, Tel. (617) 424-9100. Email:
jmusaccio@kreindler.com
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Civil Action No. 1:12-cv-11908-FDS

PROOF OF SERVICE
(This section should not be filed with the court unless requived by Fed, R. Civ, P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

O Iserved the subpoena by delivering a copy to the named person as follows:

on (date) , or

O Ireturned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ | for travel and $ for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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Federal Rule of Civil Procedure 45 (c), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(ii) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party's
officer from significant expense resuiting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required, On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(i) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information,;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iif) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial,

(C) Specifying Conditions as an Alternative, In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena,

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form, The person responding need not produce the same
electronically stored information in more than one form,

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(if) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. if information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

(¢) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).




Attachment A:

List of documents, electronically stored information, and/or objects to be produced

10.

11.

12.

13.

All documents concerning the homicide investigation conducted by the Office of the
Middlesex District Aftorney regarding the January 5, 2011 shooting of Eurie Stamps, Sr., at
26 Fountain Street in Framingham, Massachusetts.

All documents, correspondence, memoranda, and/or communication of any kind, including
emails and text messages, transmitted between the Office of the Middlesex District Attorney
and any employee or law enforcement personnel of the Framingham Police Department
related to the shooting of Eurie Stamps, Sr. on January 5, 2011 at 26 Fountain Street in
Framingham, Massachusetts.

All documents concerning or referring to the conduct of Officer Paul Duncan during the
execution of the search warrant on January 5, 2011 at 26 Fountain Street in Framingham,
Massachusetts and during the shooting of Eurie Stamps, Sr.

All investigative records and reports, including but not limited to the complete police report
for the execution of the search warrant at 26 Fountain Street in Framingham and the shooting
of Eurie Stamps, Sr.

Complete ballistics reports.
Written or recorded witness statements.

Emails, cell phone records, and/or text messages sent or received by members of the
Framingham Police Department regarding the shooting,

Correspondence from the past ten years, by and between any former or present member of the
Framingham Police Department (including but not limited to the Chief of Police), and the
Massachusetts State Police regarding the adequacy of SWAT training and/or lack of
qualifications of the Framingham SWAT team.

Personnel files for Officer Paul Duncan.

Any written review or record of consultation compiled by the National Tactical Officers
Association or its members.

All documents concerning the After Action review and critique conducted by the
Framingham Police Department after the execution of the search warrant on January 5, 2011
at the home of Eurie Stamps, including the review report and all documents relied upon when
preparing the report.

All Framingham Police Department protocols and policies relating to the use of force,
including excessive force, including but not limited to the “Stop, Frisk and Threshold
Inquiries” departmental policy.

All SWAT team training manuals.




14. All training manuals, updates, and other written materials provided to the SWAT team
members and trainees concerning legal issues regarding execution of search warrants, the use
of deadly force, and 4™ Amendment issues,

15. All statements of police officers who participated in or who were present at or in the vicinity
of the Stamps Shooting;

16. All documents concerning the identity and role of each member of the Framingham Police
SWAT team who participated in or who were present at or in the vicinity of the Stamps
Shooting.




Middlesex Sheriff's Office + Civil Division, P.O. Box 410180, Cambridge, MA 02141-0002 + (617) 547-1171
Middlesex, ss.

August 20, 2013
I hereby certify and return that on 8/19/2013 at 3:00 PM ] served a true and attested copy of the SUBPOENA DUCES TECUM,
ATTACHMENTS in this action in the following manner: To wit, by delivering in hand to JESSICA LANGSAM, agent, person in
charge at the time of service for OFFICE OF THE MIDDLESEX DISTRICT ATTORNEY, at 15 COMMONWEALTH Avenue Woburn,
MA 01801 . Fees; Attest ($5.00) Basic Service Fee ($30.00) Postage and Handling ($1.00) Travel ($6.40) Witness Fee ($2.70)

Total: $45.10

Deputy Sheriff
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

EURIE A. STAMPS, JR. and NORMA
BUSHFAN-STAMPS, Co-Administrators of
the Estate of Eurie A. Stamps, Sr.,

)
)
)
)
) Civil No.
Plaintiffs, ) 12-11908-FDS
)
V. )
)
TOWN OF FRAMINGHAM and PAUL K. )
DUNCAN, )
)
Defendants. )
)
)
MEMORANDUM AND ORDER ON
PLAINTIFFS’ MOTION TO COMPEL
SAYLOR, J.

I Background

This is a civil rights action arising out of the shooting of an individual during the
execution of a search warrant. On January 25, 2011, Eurie Stamps, Sr., was shot and killed in
his home by defendant Paul Duncan, an officer of the Framingham Police Department. Plaintiffs
Eurie Stamps, Jr., and Norma Stamps are the co-administrators of the elder Stamps’s estate.
They have brought suit on behalf of the estate against Duncan and the Town of Framingham,
alleging violations of the constitutional rights of the elder Stamps under 28 U.S.C. § 1983, and
wrongful death under the Massachusetts Torts Claims Act, Mass. Gen. Laws ch. 258, § 2.

The Middlesex District Attorney’s Office performed an investigation into Stamps’s death
to determine whether Duncan, or any other individual, should be prosecuted. The office decided

against prosecuting Duncan.
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the scene of Stamps’s death, but does not remember which officer. (/d. §5). Finally, he states
that he wrote the handwritten notes on pages 919-24 as part of‘his investigation. (/d. at 6).

The Magistrate Judge denied the motion for reconsideration, stating that it would be
unfair for him to consider the late production of relevant evidence on the issue of privilege. The
DA'’s office filed an objection to the Magistrate Judge’s order on the motion for reconsideration,
contending that it did not discover that Verner wrote the notes until February 27, 2014, and that
the timing of the production of Verner’s affidavit did not constitute a waiver of the privilege.

Plaintiffs have also filed an objection to the Magistrate Judge’s order, contending that the
deliberative process privilege and the attorney work-product doctrine do not apply to the
documents on pages 146-49, 211-14, 262-63, and 323-24.!

I Standard

A party may object to a magistrate judge’s report and recommendation on nondispositive
matters. Fed. R. Civ.P. 72(a). “The district judge in the case must consider timely objections
and modify or set aside any part of the order that is clearly erroneous or is contrary to law.” Id.

A court must quash or modify a subpoena that “requires disclosure of privileged or other
protected matter, if no exception or waiver applies.” Fed. R. Civ. P. 42(d)(3). Under Rule 45, a
party withholding privileged information under a claim that it is privileged must (1) expressly
make the claim and (2) describe the nature of the withheld documents that will enable the parties
to assess the claim. Fed. R. Civ. P. 45(e)(2)(A). In federal cases, “[t]he common law—as

interpreted by United States courts in the light of reason and experience—governs a claim of

! To the extent that the Magistrate Judge’s order was not objected to, it will be adopted.

3
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than purely factual import.” Hall, 734 F.2d at 66. “[TThe ultimate purpose of this long-
recognized privilege is to prevent injury to the quality of agency decisions.” N.L.R.B. v. Sears,
Roebuck & Co., 421 U.S. 132, 151 (1975). To qualify for the privilege, the government must
prove the document at issue was (1) “prepared prior to a final decision in order to assist an
agency decisionmaker in arriving at his decision,” and (2) “a direct part of the deliberative
process in that it makes recommendations or expresses opinions on legal or policy matters.”
Town of Norfolk v. United States Army Corps of Eng’rs, 968 F.2d 1438, 1458 (1st Cir. 1992)
(internal quotations omitted).

1. Objections by Plaintiffs

Plaintiffs contend that the documents on pages 146-49, 211-14, and 323-24 are not
covered by the deliberative-process privilege because the privilege does not protect observations
of fact or comments about routine administrative matters. However, “handwritten notes taken in
the course of witness interviews and while reviewing transcripts are part of the deliberative
process which could reflect judgments regarding [a prosecutor’s] decision not to prosecute [a]
case.” Gomezv. City of Nashua, N.H., 126 F.R.D. 432, 436 (D.N.H. 1989); see also Starkey v.
Birritteri, 2013 WL 3984599, at *2 (D. Mass. Aug. 2, 2013) (noting the deliberative-process
privilege applies “not only to decisions made by federal government agencies, but also decisions
by prdsecutors”). Documents discussing whether criminal charges should be brought against an
individual are direct parts of a deliberative process on legal matters, and therefore fall under the
deliberative-process privilege. See Town of Norfolk, 968 F.2d at 1458.

The documents on pages 146-49 consist of a memorandum from the district attorney to

his subordinates commenting on a draft report regarding the shooting, with handwritten notes
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Accordingly, the Court finds that the' Magistrate Judge’s order sustaining the assertion of
the deliberative-process privilege as to the documents on pages 146-49, 211-14, and 323-24 was
not clearly erroneous or contrary to law.

2. Objections by the DA’s Office

The DA’s office contends that the documents on pages 1-16, 150-202, 817, and the
handwritten notes on pages 919-24 are protected by the deliberative-process privilege. The
Magistrate Judge rejected the claim of privilege on the grounds that the office provided the basis
for its assertion of the privilege only after he had decided the motion.

Under Fed. R. Civ. P. 45, the party claiming that documents are privileged must describe
the nature of those documents so the parties can assess the claim. “[CJourts consistently have
held that the rule requires a party resisting disclosure to produce a document index or privilege
log.” In re Grand Jury Subpoena, 274 F.3d 563, 575 (1st Cir. 2001) (collecting cases). “A party
that fails to submit a privilege log is deemed to waive the underlying privilege claim.” Id. at
576. “[TThe failure to produce a log of sufficient detail [also] constitutes a waiver of the
underlying privilege or work product claim.” Charles A. Wright & Arthur R. Miller, 8 Fed.
Prac. & Proc. Civ. § 2464 (3d ed.).

| Originally, the DA’s office provided no information as to who made the notes at issue,
why they were made, or how they were intended to be used. Because that information was not
provided, the DA’s office failed to comply with Rule 45(d)(2) by failing to produce a privilege
log containing enough detail to allow the Magistrate Judge to evaluate its claim of privilege.

The DA’s office has subsequently represented to the Court that it only discovered the

notes were written by Verner after February 27, 2014. (Obj. to Mot. to Reconsider, Docket No.
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't (quoting Marx v. Kelly, Hart & Hallman, P.C., 929 F.2d 8, 10-11 (Ist Cir. 1991)). While other
sanctions may be appropriate for late disclosure, waiver—the most extreme sanction—should be
used rarely.

The DA’s office appears to have made a good faith attempt to comply with Rule
42(d)(3). Although it should have conducted a more thorough review of the disputed documents
and provided the information in the Verner affidavit at an earlier date, the late disclosure does
not rise to the level of waiver of the deliberative-process privilege. The office also does not
appear to have disclosed the information late in bad faith or deliberately delayed the adjudication
of its claim of privilege. The Court therefore will consider the merits of the privilege claim.

The documents on pages 1-16 and 150-202 contain notes Verner took on taped
interviews, and were used to assist the DA’s office in deciding whether to prosecute Duncan.
The interviews were already turned over to plaintiffs. The documents fall squarely under the
deliberative-process privilege. See Gomez, 126 F.R.D. at 436.

The document on page 817 contains Verner’s impressions of the strengths and
weaknesses of the case against Duncan. The documents on pages 921-24 are model jury
instructions with handwritten notes on them that also contain Verner’s impressions of the
strengths and weaknesses of the case against Duncan. The notes on those documents were made
by Verner to assist the DA’s office in deciding whether to prosecute. They also therefore fall
squarely into the deliberative-process privilege. Plaintiffs have not proved a sufficient need for
the documents to overcome the privilege.

\ Accordingly, the Court will overrule the Magistrate Judge’s order as to the documents on

pﬁes 1-16, 150-202, 817, and 919-24. The motion to compel will be denied as to the documents




Case 1:12-cv-11908-FDS Document 83 Filed 04/16/14 Page 11 of 15

document if prepared for a nonparty to the litigation, work product protection does not apply,
even if the nonparty is a party to closely related litigation.”).

Thus, “many courts have found the work-product privilege unavailable when a
prosecutor in a prior criminal investigation later objects to discovery by a litigant in a related and
subsequent civil lawsuit.” Ostrowski v. Holem, 2002 WL 31956039, at *4 (N.D. Il Jan. 21,
2002) (collecting cases); see also Klein v. Jefferson Parish Sch. Bd., 2003 WL 1873909, at *3
(E.D. La. Apr. 10, 2003); Boyd v. City and Cnty. of San Francisco, 2006 WL 1141251, at *3-4
(N.D. Cal. May i, 2006); Carter v. City of Philadelphia, 2000 WL 632988, at *1 (E.D. Pa. May
5,2000). There appears to be no contrary authority in this circuit, and one district court has
agreed. See Gomez v. City of Nashua, N.H., 126 F.R.D. 432, 434 n.1 (D.N.H. 1989).

The DA’s office contends that attorney work product from third parties is protected by
Fed. R. Civ. P. 45(d)(2), which governs objections to subpoenas served on third parties. It also
contends that the common-law work-product protection extends beyond the plain text of Rule
26(b)(3), citing Wood v. McCown, 784 S.W.2d 126 (Tex. App. 1990).>

Several courts “have extended the work-product protection to non-parties when that
vindicated the purposes underlying the doctrine.” Jean v. City of New York, 2010 WL 148420, at
*2 (E.D.N.Y. Jan. 12, 2010) (collecting cases). “The purposes underlying the doctrine, gleaned
from Hickman v. Taylor, 329 U.S. 495 (1947), include protecting an attorney’s ability to

formulate legal theories and prepare cases, preventing opponents from “free-loading” off their

3 The DA’s office also cites Federal Election Comm’'n v. Christian Coalition, 179 F.R.D. 22 (D.D.C. 1998),
for the proposition that the work-product doctrine protects non-parties. That case is inapposite because it interpreted
Rule 26(b)(3) to determine whether to approve a stipulated protective order seeking to withhold the documents
allegedly protected by the work-product doctrine from public view. 179 F.R.D. at 23-24. No party has moved for a
protective order in this case.

11
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approach the office would take toward this case. Because the interests outlined in Hickman are
fully implicated by these documents, the Court finds that the Magistrate Judge’s decision that
they are protected by the attorney work-product doctrine was not clearly erroneous or contrary to
law.

Accordingly, the Court will adopt the Magistrate Judge’s order as to the documents on
pages 262-63.

2. Objections by the DA’s Office

The DA’s office contends that the documents on pages 100-01 are protected by the
attorney work-product doctrine. Those documents are notes prepared by a police officer
working on the investigation of Stamps’s death. Verner was handed these notes at the scene of
Stamps’s death but he cannot remember which officer handed them to him.” The notes
themselves contain a factual timeline of the events leading up to Stamps’s death.

Preventing disclosure of those notes does not implicate any of the interests protected by
the work-product doctrine. Again, those interests include protecting an attorney’s ability to
formulate legal theories and prepare cases, preventing opponents from freeloading off their
adversaries’ work, and preventing interference with ongoing litigation. Jean, 2010 WL 148420,
at *2. The notes in question contain purely factual statements and do not include any opinions or
impressions. The Court sees no reason, and the DA’s office has provided none, as to why the
ability of assistant district attorneys to formulate legal theories and prepare cases would be
affected by the disclosure of notes that are made by police officers in the ordinary course of their

employment and that include only factual information. Cf. Textron, 577 F.3d at 31 (work-

% The Court also concludes that the late production of this information does not constitute waiver of the
attorney work-product doctrine by the DA’s office.

13
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So Ordered. 84
/s/ F. Dennis Saylor
F. Dennis Saylor IV
Dated: April 16,2014 United States District Judge

15
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THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
(EASTERN DIVISION)

EURIE A. STAMPS, JR. and NORMA
BUSHFAN STAMPS, Co-Administrators of the
Estate of Eurie A. Stamps, Sr.,

Plaintiffs, Civil Action
No.:

THE TOWN OF FRAMINGHAM, and
PAUL K. DUNCAN, individually and in his
Capacity as a Police Officer of the
Framingham Police Department

Defendants.

COMPLAINT AND DEMAND FOR JURY TRIAL‘
PRELIMINARY STATEMENT
On January 5, 2011, Eurie A. Stamps, Sr. was seized, shot, and killed in his home by Paul
Duncan, a police officer employed by the Framingham Police Department and assigned to the
department’s SWAT team. The unlawful shooting of Mr. Stamps occurred during the execution
of a search warrant at 26 Fountain Street, Framingham, Massachusetts. Mr. Stamps was not the
target of the search warrant, was not suspected of any crime, did not resist the police, and posed
no risk of danger to the police. This is an action for compensatory and punitive damages brought

by the plaintiffs under 42 U.S.C. § 1983 for the violations of Mr. Stamps’ Fourth and Fourteenth
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Amendment rights granted under the United States Constitution and for Wrongful Death under
Massachusetts law.
JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and 1343(1) in that
the action arises under the Constitution of the United States. Specifically, the plaintiffs
seek damages for the violation of Mr. Stamps’ rights secured under the Fourth and
Fourteenth Amendments of the Constitution as applied to the States. This Court has
pendent jurisdiction over the plaintiffs’ State law claim.

2. Venue is proper in this judicial district under 28 U.S.C. § 1391(b) because the majority of
the parties reside therein and the events giving rise to this cause of action occurred in this
judicial ;listrict.

3. This Court has personal jurisdiction over the defendants because they reside within the
Commonwealth of Massachusetts.

THE PARTIES AND ESTATE BENEFICIARIES

4. The plaintiff, Eurie A. Stamps, Jr., a son of Eurie A. Stamps, Sr., is the duly appointed Co-
Administrator of the Estate of Eurie A. Stamps, Sr. (Middlesex County Probate No.: MI 11
P 1321) and resides in Woburn, Middlesex. County, Massachusetts.

5. The plaintiff, Norma Bushfan Stamps, th‘e”surviving wife of Eurie A. Stamps, Sr., is the
duly appointed Co-Administrator of the Estate of Eurie A. Stamps, Sr. (Middlesex County
Probate No.: MI 11 P 1321) and resides in Arlington, Middlesex Couhty, Massachusetts.

6. Kyon Stamps-Murrell, a son of Eurie A. Stamps, Sr. and a beneficiary of his Estate, resides

in Missouri City, Texas.
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14.
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Robin L. Stamps-Jones, a daughter of Eurie A. Stamps, Sr. and a beneficiary of his Estate,
resides in Springfield, Massachusetts.
Marlon Stamps, a son of Eurie A. Stamps, Sr. and a beneficiary of his Estate, resides in
Lynn, Massachusetts.
This action is b-rought by the plaintiffs on behalf of the Estate of Eurie A. Stamps, Sr. and
his survivors and next-of-kin.
The defendant, Town of Framingham, is a Massachusetts municipality located in
Middlesex County and organized under the laws of Massachusetts.
The defendant, Paul K. Duncan, is and was at all relevant times a police officer employed
by the Town of Framingham, Massachusetts, County of Middlesex, and a resident of
Shrewsbury, Massachusetts, Worcester County.
In May of 2006, the decedent, Eurie A. Stamps, Sr., retired from the Massachusetts Bay
Transportation Authority where he had worked for 20 years as a mechanic. At the time of
his death, Mr. Stamps was noticeably handicapped by arthritis and walked with the aid of a
cane.

FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

The Search Warrant and the Planned Execution of the Warrant

On January 4, 2011, Detective Dinis Avilia of the Framingham Police Department (FPD)
obtained a search warrant for a two-family dwelling located at 26 Fountain Street,
Framingham, Massachusetts.

The search warrant was issued based on probable cause to believe that two individuals,
Joseph Bushfan and Dwayne Barrett, were distributing illegal drugs from the first floor

apartment at 26 Fountain Street.
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The first floor apartment at 26 Fountain Street was leased to Eurie A. Stamps, Sr. and his
wife, Norma Bushfan Stamps. (26 Fountain Street will hereinafter be referred to as the
“home” or “house”).

All FPD officers involved in obtaining the search warrant and executing the warrant,
including the FPD SWAT team, knew that Eurie A. Stamps, Sr., his wife, Norma Bushfan
Stamps, and her son, Joseph Bushfan (age 20) resided at the home.

All FPD officers involved in obtaining the search warrant and executing the warrant,
including the FPD SWAT team, knew that Eurie A. Stamps, Sr. was an elderly black man,
approximately 68 years of age.

The FPD officers involved in obtaining the search warrant and executing the warrant,
including the FPD SWAT team, had no information indicating that Eurie A. Stamps, Sr.
was involved in any criminal behavior, owned or possessed a firearm, or posed a danger to
the police.

Joseph Bushfan (Bushfan) and Dwayne Barrett (Barrett) were the targets of the search and
the criminal investigation into illegal drug activities. Eurie A. Stamps, Sr. was not a
suspect.

Deputy Chief Craig Davis decided to utilize the FPD SWAT team to assist in the execution
of the search warrant at the home because Bushfan had a history of prior violent criminal
offences and Barrett was affiliated with a gang.

Members of the SWAT team first became aware of their involvement in the execution of
the search warrant when each received an electronic page from the FPD betweén 9:30 p.m.

and 10:30 p.m. on January 4, 2011.
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22. At approximately 11:00 p.m., the SWAT team met at FPD Headquarters to plan the
execution of the warrant.

23. The FPD has established policies and procedures that require a written Operations Plan for
SWAT team missions, which includes details on assignment of responsibilities and
coordination of the mission.

24. The FPD Policy on SWAT Team #100-23 provides that:

“[tlhe SWAT team will utilize a written planning process for all operations that are
proactive or anticipatory in nature, such as warrant service. The written process will
include a format that will document how the operation is to be:

a. Conducted

b. Commanded

c. Controlled

d. Communication

e. Support Required

The SWAT Commander will cause a log of events to be recorded on all SWAT

operations, and will also cause all planning or decision making documents to be
recorded.”

25. In direct violation of established policies, the FPD and officers planning the execution of
the warrant did not prepare a written Operations Plan and failed to record all planning and
decision making prior to execution of the search warrant at the Stamps home.
Additionally, the SWAT Commander did not record a log of events for the SWAT

operation as mandated by FPD policies.
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The Arrest of Joseph Bushfan, the Primary Target of the Warrant,
Prior to the Execution of the Warrant on January 5, 2011

Prior to execution of the search warrant, police Detectives Jeffrey DeRosa and Matthew
Gutwill were positioned outside of the Stamps home conducting surveillance that began at
6:30 p.m. on January 4" and continued until execution of the warrant approximately six
hours later. During this period of surveillance, the FPD detectives never observed Barrett
at or near the house.

Prior to execution of the search warrant, the SWAT team arrived in the neighborhood and
used the parking lot of the Gulf Station as a “staging area”. The Gulf Station is
approximately 150 feet from the home.

Before entry into the home was initiated, Detectives DeRosa and Gutwill observed Joseph
Bushfan and two females exit the front door and walk south towards Waverly Street and
the Gulf Station, where the SWAT team was staged. Detectives DeRosa and Gutwill left
their surveillance position and followed Bushfan. They confronted Bushfan over 200 feet
from the house near the intersection of Fountain and Waverly Streets, in the general area
where the SWAT team was waiting. The detectives searched Bushfan and immediately
arrested and detained him.

The members of the SWAT team personally observed the arrest of Bushfan. They knew,
prior to the execution of the warrant, that Bushfan, the target of the investigation and
subject of the warrant known to be in the house, was in police custody and did not pose a
threat. They also knew, based on six hours of surveillance, that the other target of the

warrant, Barrett, was never seen at the home.
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Attempts by Detective Gutwill to abort the execution of the warrant because Bushfan was
already arrested went unheeded.

Execution of the Warrant and Entry into the House on January 5. 2011

A Tactical Emergency Medical Team (TEMS Unit), a medical support group for the
members of the SWAT team, accompanied the SWAT team to the staging area.

Before execution of the warrant, there were approximately twenty (20) FPD personnel at or
near the home, including the SWAT team, the TEMS Unit and the FPD detectives.
Sometime after Bushfan was arrested, at least thirteen (13) members of the FPD SWAT
team began execution of the search warrant and entry into the home.

When the SWAT team approached the home, they encountered Ms. Bushfan Stamps, Eurie
A. Stamps, Sr.’s wife, on the steps of the home. She was ordered to lie on the ground,
seized and detained, and then taken down the street and guarded by a police officer, all
before the SWAT team entered the home.

No FPD officer or member of the SWAT team asked Mrs. Bushfan Stamps to identify the
individuals remaining in the house.

Members of the TEMS unit approached the house with the SWAT team and positioned
themselves behind a vehicle parked in front of the home.

SWAT team Officers Brian Curtis and Greg Reardon approached the left side of the house
with the protection of metal shields. Officer Curtis, armed with an MF4 machine gun and a
sidearm pistol, took a position on the left side of the house while officer Reardon, armed
with a MP5 machine gun and a sidearm pistol, guarded fhe rear and right side of the house.
Two teams of three SWAT members assembled in two so-called “stacks” at the front door

to the house. In a “stack” formation, one officer stands directly behind the officer in front
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of him or her. One “stack” consisted of Lieutenant Robert Downing and Officers Michael
Sheehan and Timothy O’Toole. The second “stack” consisted of Sergeant David Stuart
and Officers Paul Duncan and James Sebastian.

The front of the house on Fountain Street faces North. On January 5, 2011 the floor-plan
and condition of the house upon entering the front door from outside consisted of: (1) a
common hallway with a stairway on the left East side leading to the second floor
apartment; (2) a closed door on the ‘right West side of the hallway, which opened into a
room used as a bedroom on the West front side of the house; (3) a closed door at the South
end of the haliway that led into the kitchen; (4) the kitchen had an open doorway to a
laundry room on the South wall, an open doorway on the West side to the dining room, and
a door to the cellar stairway on the North side next to the entrance from the common
hallway; (5) the dining room and front bedroom were connected by a large open doorway;
(6) and the laundry room at the rear of the home had two doors on the West side, one to a
bathroom and the southernmost door leading to a rear bedroom.

The front door to the house was unlocked. The two “stacks” of officers, totaling six,
entered the house through the front door into the common hallway.

Officer Chris Illiardi also entered the hallway and positioned himself at the bottom of the
stairway leading to the second floor apartment.

Sergeant David Stuart then knocked on the closed door on the right side of the hallway
leading into a bedroom and announced, “Framingham Police, Search Warrant.” Receiving
no response, Sergeant Stuart gave the verbal command to “execute.”

Immediately after the execution order was given, Sergeant Robin Siviglio, armed with a

long gun and a pistol, immediately broke windows on the front of the house using a long
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rake in a “rake and break operation.” After the front windows were broken, Officer Shawn
Riley looked into the room and pointed his MP5 machine gun through the window.
Simultaneously with the rake and breaking of the front windows, Officers Stephen Casey
and Christopher Langmrye broke the kitchen window on the left or East side of the house
using a “bang pole” and set off a “flash bang” in the kitchen. The “flash bang” is an
explosive device that makes a loud noise and creates smoke, and is intended to function as
a diversionary device to shock and distract the people in the house while the officers are
making entry.

Officer Casey remained outside after deploying the “flash bang” and never entered the
house until after Mr. Stamps was shot.

After hearing the “flash bang”, Officer Paul Duncan used a battering ram to forcibly open
the door to the front bedroom on the right side of the hallway. Officer Duncan was the first
man to enter the bedroom followed by the other men in the “stack”, Sérgeant Stuart and
Officer Sebastian. Duncan’s Colt M4 Commando machine gun was in a semi-automatic
mode with the safety “off’ when he entered. Officer Duncan scanned the room and did not
see any threats.

Immediately after hearing the “flash bang” and simultaneously with the other officers’
entry into the front bedroom, the second “stack”, consisting of Lieutenant Downing and
Officers Sheehan and O’Toole, entered the illuminated kitchen through the unlocked door
at the Squtll end of the hallway.

After clearing the front bedroom area, Officers Duncan and Sebastian proceeded through a
curtain in a doorway leading to the dining room. Officer Duncan scanned and secured the

dining room, observing no threats.
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The Seizing of Eurie A. Stamps, Sr. and Arrest of Devon Talbert

Upon entering the kitchen, Officers Sheehan and O’Toole. observed something at ground
level in the laundry room moving toward the bathroom. Officer O’Toole ordered, “Come
out with your hands up.”

Eurie A. Stamps, Sr., who had been in his bedroom in the rear of his home watching
television, entered the laundry room and stood at or near the open doorway threshold
between the laundry room and kitchen. Officer O’Toole, armed with an M4 machine gun,
a 40 caliber Sig Sauer handgun, and a Taser, ordered Mr. Stamps to get down. Mr. Stamps
complied and knelt down with his hands up. Officer O’Toole then ordered Mr. Stamps, to
“Get all the way ddwn.” Mr. Stamps complied by lying on his belly with his hands above
his head, as ordered, with his head facing the kitchen at the threshold between the kitchen
and laundry room.

As a result of the officers’ conduct, Mr. Stamps was not free to move and was “seized.”
After Officers O’Toole and Sheehan entered the kitchen, Officer Christopher Langmyre,
who re-deployed to assist in securing the house, entered and observed Officers Sheehan
and O’Toole giving orders to Mr. Stamps.

After Mr. Stamps was seized, Officers O’Toole and Sheehan stepped over Mr. Stamps and
entered the laundry room.

Officer Langmyre also stepped over Mr. Stamps and followed Officers Sheehan and
O’Toole into the laundry room.

As Officers O’Toole, Sheehan and Langmyre were dealing with Mr. Stamps and entering
the laundry room, Lieutenant Downing and Officers Sebastian and Riley were also in the

kitchen standing near the cellar door.

10
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After stepping over Mr. Stamps, Officers Sheehan, O’Toole and Langmyre all had their
backs to Mr. Stamps and did not perceive him as a threat.

Lieutenant Downing and Officers Sebastian and Riley also had their backs to Mr. Stamps
and did not perceive him as a threat.

Officers O’Toole and Sheehan heard sounds from the bathroom. They entered the
bathroom and, after observing open space behind an interior wall, ordered, “Come out with
your hands up.” Officer Sheehan contemplated using less than lethal force by using his
Taser rather than his firearm. At this point, the officers observed a cat trying to escape
through the bathroom window. No person was found in the bathroom.

While Officers O’Toole and Sheehan were securing the bathroom, Officer Langmyre
entered a rear bedroom off the laundry room where he observed Devon Talbert kneeling on
the floor with his hands up. Officer Langmyre seized Devon Talbert by pointing his MP5
machine gun at him. Officer Langmyre waited for assistance from another officer before
making physiczﬂ contact with Talbert and handcuffing him.

Officer Duncan’s Unlawful and Unconstitutional
Shooting and Killing of Eurie A. Stamps, Sr.

While in the dining room, Officer Duncan heard Officer O’Toole in the kitchen ordering
someone to get down on the ground. Sergeant Stuart ordered Officer Duncan to enter the
kitchen to assist Officer O’Toole.

Upon entering the kitchen, Officer Duncan observed Officers O’Toole and Sheehan in the
laundry room. He also observed Mr. Stamps lying on his stomach with his hands above his
head and his elbows resting on the ﬂoof. Mr. Stamps had his head up looking into the

kitchen at Officer Duncan.

11
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Officer Duncan pointed his M4 machine gun at Mr. Stamps’ head with the machine gun on
semi-automatic with the safety “off.”

When Officer Duncan was in the kitchen pointing his machine gun at Mr. Stamps,
Lieutenant Downing and Officers Riley and Sebastian remained in the kitchen near the
cellar door.

At all times while Officer Duncan had his machine gun pointed at Mr. Stamps’ head, the
machine gun was in a semi-automatic setting with the safety “off.”

At all times while Officer Duncan had his machine gun pointed at Mr. Stamps’ héad,
Duncan’s finger was on the trigger inside the trigger guard. |

While pointing his machine gun at Mr. Stamps’ head, Officer Duncan discharged his
machine gun by using his finger to apply force to the trigger.

Officer Duncan’s machine gun did not discharge due to a malfunction or some force other
than pulling the trigger by his finger. '

The bullet discharged from Officer Duncan’s machine gun and struck Mr. Stamps on the
left side of his face in a trajectory consistent with Duncan aiming the machine gun from a
standing position. The bullet exited through the upper neck and reentered Mr. Stamps’
body through his left lower neck/clavicular region, entering the left ventricle of Mr.
Stamps’ heart and left lung.

Officer Duncan did not give any verbal commands to Mr. Stamps or speak to him prior to
discharging his machine gun.

When Officer Duncan shot Mr. Stamps in the face, Lieutenant Downing and Officers Riley
and Sebastian were still in the kitchen.

At no time did Officer Duncan seek assistance from any other officer.

12
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Realizing that Mr. Stamps had been shot, members of the SWAT team called out, “TEMS
up”, the code word for the TEMS Unit to move into the house.

Jeffrey Beckwith, David McKay, and Joseph Hicks, members of the TEMS Unit, entered
the home and met Lieutenant Downing, who directed them to the rear of the apartment.
They observed Mr. Stamps lying on his stomach on the floor bleeding with a pool of blood
near him. The paramedics turned Mr. Stamps on his back and began to render medical
care. Using a webbing device, the paramedics dragged Mr. Stamps into the kitchen, placed
him on a backboard, removed him from the home on a stretcher, and placed him in an
ambulance.

M. Stamps died as a result of the gunshot wound.

At all times before and after he was seized, Mr. Stamps was unarmed, defenseless, made no
furtive gestures or movements, complied with the officers” demands, and did not attempt to
flee or resist the police.

Officer Duncan’s explanation or “story” of what happened is that his machine gun
discharged when he lost his balance and fell while he was attempting to secure Mr. Stamps’
hands, without assistance from other officers, and while he was holding his machine gun
with the safety “off.”

Officer Duncan’s explanation or “story” of what happened is fundamentally inconsistent
with the physical evidence and forensic analysis, and contrary to the laws of physics.

The Arrest of Devon Talbert

After Mr. Stamps was shot, Officer Sheehan entered the rear bedroom to assist Officer

Langmyre in searching and arresting Talbert. Officer Langmyre did not aftempt to search
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Mr. Talbert or make physical contact with him without the assistance of another officer.
Officer Sheehan handcuffed Talbert and searched him for weapons. He was unarmed.

The Outcome of the Searches of Mr. Stamps’ Home

During the January 5, 2011 search of the home, the FPD found no weapons or firearms.

On January 5, 2011, Lieutenant Edward Foster of the Massachusetts State Police obtained a
search warrant for the Stamps home for the purpose of obtaining evidence relating to the
homicide of Eurie A. Stamps, Sr. During this search, no weapons or firearms were found.

The Inadequate Training and Policies of the Framingham Police Department

Prior to the execution of the warrant, the FPD failed to provide adequate training to the
members of the SWAT team concerning execution of a search warrant in a private
residence including, but not limited to, proper and reasonable procedures to assess whether
individuals and non-suspects encountered at the residence pose a danger to the police; the
proper procedures relating to the use of the safety on a firearm and the location of an
officer’s finger outside of the trigger guard when the police encounter individuals and non-
suspects that pose no immediate or defined threat; the proper procedures for encountering,
handling, securing, and/or searching of individuals and non-suspects for weapons to avoid
harm to them, including the use of two officers when physically encountering an
individual; the proper procedures for entering and clearing rooms and encountering persons
in a room during the execution of a search warrant; the proper procedures for an officer to
assess when he or she is “ready to fire” when encountering a person during the execution of
a search warrant; the proper procedure for ensuring that a weapon is placed on “off-safe”

until an officer is ready to fire; and the proper procedures to make a preliminary assessment
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of the risk or danger posed by each known occupant of a residence pridr to the execution of
a search warrant.
The FPD had a policy of not complying with its own established procedures concerning the
planning of SWAT operations.
The FPD had a policy of not establishing adequate and appropriate protocols, in accordance
with widely accepted police practices nationwide, for the use of automatic weapons during
SWAT operations.
The FPD had a policy of not establishing procedures to address changes in circumstances
during SWAT operations.
COUNT1

Claim Against Officer Paul Duncan For Violating Eurie A. Stamps, Sr.’s

Fourth Amendment Rights Predicated On The Intentional Use Of Deadly

Force During The Course Of A Seizure In Violation Of 28 U.S.C. § 1983
Plaintiffs incorporate all preceding paragraphs as if fully stated herein.
The Fourth Amendment to the United States Constitution guarantees citizens the right to be
secure in their person against the use of excessive and/or deadly force during the seizure of
a person.
By the means of Ofﬁcers Duncan’s and O’Toole’s actions of pointing their weapons at Mr.
Stamps, their verbal commands and show of force, and the presence of five other armed
officers, Mr. Stamps’ freedom of movement and ability to walk away was restrained and
prohibited and he was seized within the meaning of the Fourth Amendment.
Officer Paul Duncan’s shooting of Mr. Stamps, under the color of State law, was

intentional. Officer Duncan:

a. Placed his machine gun in a semi-automatic setting;
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b. Pointed his machine gun at Mr. Stamps;

c. Placed his finger inside the trigger guard;

d. Placed his ﬁngef on the trigger;

e. Discharged his machine gun by intentionally applying force to the trigger; and

f. Intended to shoot Mr. Stamps and to cause him severe physical injury or

death.

Officer Duncan’s machine gun did not discharge due to a malfunction or some force other
than the forced applied to the trigger by his finger.
At the time of the shooting, Mr. Stamps was defenseless; had not committed a crime; was
not a suspect concerning the commission of a crime; was not the target of the search
warrant; was not armed; did not resist the police; did not attempt to flee; and posed no
immediate or future threat of harm to Officer Duncan, other police officers, or any other
person.
Officer Duncan’s intentional use of deadly force was excessive and unjustified in violation
of Mr. Stamps’ right to be free from unreasonable seizﬁres of his person secured under the
Fourth Amendment.
As a direct and proximate cause of Officer Duncan’s intentional conduct, Mr. Stamps was
subjected to. excessive force during the course of a seizure in Violation of his Fourth
Amendment rights and was killed.
Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourth Amendment right through his
intentional use of deadly force was clearly established under existing case law or general
Fourth Amendment principles and statements of law such that it was apparent to him that

his conduct was unlawful and unconstitutional.
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94. Officer Duncan’s intentional and excessive use of deadly force was such an obvious and/or
apparént violation of the Fourth Amendment general prohibiti(;n. against unreasonable force
that a reasonable officer would not have required prior case law to be on notice that his
conduct was unlawful and unconstitutional.

95. A reasonable police officer in Officer Duncan’s position should have understood that his
conduct violated Mr. Stamps’ right to be free from the excessive use of deadly force.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that
provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s Fourth
Amendment rights, for the costs of this action, for attorney’s fees, for interest as allowed by law,
and for all other just and proper relief.

COUNT I
Claim Against Officer Paul Duncan For Violéting Eurie A. Stamps, Sr.’s
Fourth Amendment Rights Predicated On The Unintended But
Unreasonable Infliction Of Deadly Force During The Course
Of A Seizure In Violation Of 28 U.S.C. § 1983

96. Plaintiffs incorporate all preceding paragraphs as if fully stated herein.

97. The Fourth Amendment to the United States Constitution guarantees citizens the right to be
secure in their person against unreasonable seizures of the person.

98. A Fourth Amendment violation occurs when a police officer’s actions resulting in the
unintentional discharge of his weapon during a seizure causes injury or death and those
actions leading to and culminating in the discharge of his weapon are objectively
unreasonable.

99. By the means of Officers Duncan’s and O’Toole’s actions of pointing their weapons at Mr.

Stamps, their verbal commands and show of force, and the presence of five other armed
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officers, Mr. Stamps’ freedom of movement and ability to walk away was restrained and
prohibited and he was seized within the meaning of the Fourth Amendment.

100. Officer Duncan’s shooting of Mr. Stamps during the course of a seizure by the police
officers constituted the reckless and unreasonable use of excessive force in violation of his
rights secured under the Fourth Amendment.

101. At the time of his seizure, Mr. Stamps had not committed a crime, was not a suspect
concerning the commission of a crime, and was not the target of the search warrant.

102. At the time of his seizure, Mr. Stamps was unarmed, harmless, and defenseless.

103. Mr. Stamps immediately surrendered to the authority of the police and their show of
force by lying down and putting his hands above his head, a position maintained until
Officer Duncan shot him, and posed no immediate or future threat to the officers.

104. At all times before the shooting, Mr. Stamps did not resist his seizure or attempt to move
or flee.

105. Officer Duncan’s act of shooting Mr. Stamps before making physical contact with him or
while making physical contact with him in an attempt to physically restrain him was
reckless and objectively unreasonable in the following respects:

a. Officer Duncan lacked probable cause to believe that Mr. Stamps committed a
crime;

b. Officer Duncan lacked articulable reasonable suspicion to believe that Mr.
Stamps was armed or dangerous;

c. Officer Duncan failed to obtain the assistance of other officers who were
standing within feet of him and available to assist him in further physically

restraining Mr. Stamps;
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d. Officer Duncan held his machine gun aﬁd pointed it at Mr. Stamps with the
weapon on a semi-automatic setting;

e. Officer Duncan failed to place his weapon on a “safety” setting to prevent the
discharge of the weapon;

f Officer Duncan held his machine gun and pointed it at Mr. Stamps while his
finger was inside the trigger guard énd on the trigger;

g. Officer Duncan pulled the trigger and shot Mr. Stamps even though Mr.
Stamps was not fleeing, was not resisting his seizure, was not making any
furtive movements, was not posing any threat to Officer Duncan or any other
officer or person, and while he was complying with police commands;

h. The conduct of Officer Duncan was not performed pursuant to a written
operational plan that adequately defined the roles of each officer;

i. The verbal operational plan was deficient because it failed to provide adequate
protocols and procedures for the encountering and seizing of individuals
during the execution of the search warrant; and,

j. The execution of the search warrant should have been aborted once Bushfan
was arrested.

106. Officer’s Duncan’s unreasonable conduct and use of excessive force described in the
preceding paragraph was contrary to and in violation of established police protocols and
standards concerning the seizing of a person; clearly established constitutional rights;
FPD’s Policy on Search and Seizure #100, Section 8(b)(i) & (ii); and/or Officer’s Duncan’s

training.
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107. A reasonable probability existed that Officer Dﬁncan’s machine gun would discharge
while pointed at Mr. Stamps with the safety “off” and his finger on the trigger.

108. The discharging of the machine gun posed a risk of grievous harm and death to Mr.
Stamps.

109. The discharge of the machine gun and the killing of Mr. Stamps would have been
avoided through the exercise of reasonable and required precautions that imposed a slight
burden on Officer Duncan and would not have exposed him or any other officer to a risk of
injury.

110. All of Officer Duncan’s actions leading up to and resulting in the shooting of Mr. Stamps
were committed under the color of State law.

111. Officer Duncan’s objectively unreasonable actions (as described above) committed
during the seizure of Mr. Stamps were the direct and proximate cause of the shooting of
Mr. Stamps and his resulting death.

112. Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourth Amendment right through
his use of excessive deadly force, even if unintended, was clearly established under existing
case law or general Fourth Amendment principles and statements of law such that it was
apparent to Officer Duncan that his conduct was unlawful and unconstitutional.
Specifically, it was apparent and/or clearly established in this judicial circuit and in other
circuits that unintended harm inflicted during the course of an intentional seizure
constitutes a violation of the Fourth Amendment where the officer’s conduct resulting in
the harm was objectively unreasonable.

113. Officer Duncan’s use of excessive deadly force, even if unintended, was such an obvious

and/or apparent violation of the Fourth Amendment general prohibition against
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unreasonable force that a reasonable officer would not have required prior case law to be
on notice that his unreasonable conduct was unlawful and unconstitutional.

114. A reasonable police officer in Officer Duncan’s position should have understood that his
conduct Violated Mr. Stamps’ right to be free from the excessive use of deadly force.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that
provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s Fourth
Amendment rights, for the costs of this action, for attornéy’s fees, for interest as allowed by law,
and for all other just and proper relief.

COUNT 11
Claim Against Officer Paul Duncan For Violating Eurie A. Stamps, Sr.’s
Fourth Amendment Rights Predicated On The Unintentional Infliction
Of Greater Force To Restrain Mr. Stamps Than Intended
In Violation Of 28 U.S.C. § 1983

115. Plaintiffs incorporate all preceding paragraphs as if fully stated herein.

116. P.rior to the shooting of Mr. Stamps, Officer Duncan did not speak to Mr. Stamps.

117. Officer Duncan pointed his machine gun at Mr. Stamps with the intent of using his
machine gun to restrain Mr. Stamps’ freedom, control his movement, and seize him.

118. By the means of Officers Duncan’s and O’Toole’s actions of pointing their weapons at
Mr. Stamps, their verbal commands and show of force, and the presence of five other
armed officers, Mr. Stamps’ freedom of movement and ability to walk away was restrained
and prohibited and he was seized within the meaning of the Fourth Amendment

119. Mr. Stamps was seized by the instrumentality (Officer Duncan’s machine gun) used by
Officer Duncan to achieve that result.

120. Mr. Stamps was meant to be restrained in his freedom of movement by the machine gun

being pointed at him and he was so restrained.

21




Case 1:12-cv-11908-FDS Document 1 Filed 10/12/12 Page 22 of 33

121. By unintentionally discharging his machine gun, Officer Duncan used more force to seize
Mr. Stamps than intended.

122. Officer Duncan’s intentional use of his machine gun, under color of State law, to seize
Mr. Stamps, and the unintentional use of his machine gun to cause more harm and physical
control than intended was objectively unreasonable and constituted a violation of Mr.
Stamps’ right under the Fourth Amendment to be free from unreasonable seizures of his
person.

123. Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourth Amendment rights through
his unreasonable use of more force than intended to seize was clearly established under
existing case law or general Fourth Amendment principles and statements of law such that
it was apparent to Officer Duncan that his conduct was unlawful and unconstitutional.
Specifically, it was apparent and/or clearly established in this judicial circuit and in other
circuits that unintended harm inflicted during the course of an intentional seizure
constitutes a Violatibn of the Fourth Amendment where the officer’s conduct resulting in
the harm was objectively unreasonable.

124. Officer Duncan’s unreasonable use of more force than intended to seize Mr. Stamps was
such an obvious and/or apparent violation of the Fourth Amendment general prohibition
against unreasonable force that a reasonable officer would not have required prior case law
td be on notice that his unreasonable conduct was unlawful and uncénstitutional.

125. A reasonable police officer in Officer Duncan’s position should have understood that his

conduct violated Mr. Stamps’ right to be free from the excessive use of deadly force.
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126. Officer Duncan’s objectively unreasonable actions committed to seize Mr. Stamps under
the color of State law were the direct and proximate cause of the shooting of Mr. Stamps
and his resulting death.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that
provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s Fourth
Amendment rights, for the costs of this action, for attorney’s fees, for interest as allowed by law,
and for aﬂ other just and proper relief.

COUNT IV

Claim Against Officer Duncan Predicated on the Infliction of Deadly Force During an

Unlawful Search Without Probable Cause Or Reasonable Suspicion in Violation of Eurie

A. Stamps Sr.’s Fourth Amendment Rights

127. Plaintiffs incorporate all preceding paragraphs as if fully stated herein.

128. At all relevant times, Mr. Stamps was defenseless; had not committed a crime; was not a
suspect concerning the commission of a crime; was not the target of the search warrant;
was not armed; did not resist the police; did not attempt to flee; and posed no immediate or
future threat of harm to Officer Duncan, other police officers, or any other person.

129. Officer Duncan lacked probable cause to believe that Mr. Stamps had committed a crime
and lacked probable cause to arrest him.

130. At all relevant times, Mr. Stamps was not under arrest.

131. Officer Duncan lacked articulable reasonable suspicion to believe that Mr. Stamps was
armed or dangerous.

132. Officer Duncan’s touching and/or searching of Mr. Stamps without probable cause to

believe he had committed a crime or reasonable suspicions that he was armed and
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dangerous constituted a violation of Mr. Stamps’ Fourth Amendment right to be free from
unreasonable searches.

133. Officer Duncan’s shooting of Mr. Stamps during a search without probable cause
constituted the unreasonable use of excessive force in violation of the Fourth Amendment.

134. Officer Duncan’s unconstitutional actions committed during a search of Mr. Stamps were
committed under the color of State law and were the direct and proximate cause of the
shooting of Mr. Stamps and his resulting death.

135. Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourth Amendment rights through
his use of excessive force during a search of Mr. Stamps without probable cause or
reasonable suspicion was clearly established under existing case law or general Fourth
Amendment principles and statements of law such that it was apparent to Officer Duncan
that his conduct was unlawful and unconstitutional.

136. Officer Duncan’s Vi;)lation of Mr. Stamps’ rights was such an obvious and/or apparent
violation of the Fourth Amendment general prohibition against unreasonable force that a
reasonable officer would not have required prior case law to be on notice that his conduct
was unlawful and unconstitutional.

137. A reasonable police officer in Officer Duncan’s position should have understood that his
conduct violated Mr. Stamps’ right to be free from searches without probable cause or
reasonable suspicion and from the excessive use of deadly force.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount that
provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s Fourth
Amendment rights, for the costs of this action, for attorney’s fees, for interest as allowed by

law, and for all other just and proper relief.
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COUNT V
Claims Against Officer Paul Duncan Predicated Upon Reckless Or Callous
Indifference To Eurie A. Stamps, Sr.’s Rights Under The Fourteenth Amendment
To The United States Constitution In Violation of 42 U.S.C. § 1983

138. Plaintiffs incorporate all preceding paragraphs as if fully stated herein.

139. The Fourteenth Amendment protects citizens from the deprivation of life, liberty, or
property without due process of law.

140. Prior to his death on January 5, 2011, Burie A. Stamps was not a criminal suspect and the
Framingham police did not have probable cause to arrest him or to otherwise take him into
custody.

141. At the time of his seizure, Mr. Stamps had not committed a crime, was not a suspect
concerning the commission of a crime, and was not the target of the search warrant.

142. At the time of his seizure, Mr. Stamps was unarmed and defenseless.

143. Mr. Stamps posed no immediate or future threat to the officers.

144. Mr. Stamps immediately surrendered to the authority of Officers O’Toole and Sheehan
and their show of force by lying down and putting his hands above his head.

145. As a result of the actions of Officers Sheehan and O’Toole, Eurie A. Stamps, Sr. was
seized within the meaning of the Fourth Amendment and the seizure was completed before
Officer Duncan had any involvement or contact with Eurie A. Stamps, Sr.

146. At all times before being shot, Mr. Stamps did not resist his seizure or attempt to move or

flee.

147. When Officer Duncan shot Mr. Stamps, he was in Duncan’s custody and control.
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148. Officer Duncan’s acts and omissions, as described above, were committéd under the
color of State law and reflected a reckless or callous indifference to the clearly established
rights of Eurie A. Stamps, Sr. in violation of his Fourteenth Amendment right to life.

149. As a direct and proximate cause of Officer Duncan’s reckless or callous indifference,
Eurie A. Stamps, Sr. was deprived of his life without due process of law.

150. Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourteenth Amendment rights -
through his reckless and callous conduct was clearly established under existing case law or
general Fourteenth Amendment principles and statements of law such that it was apparent
to Officer Duncan that his conduct was unlawful and unconstitutional.

151. Officer Duncan’s violation of Eurie A. Stamps, Sr.’s Fourteenth Amendment rights
through his reckless and callous conduct was such an obvious and/or apparent violation of
the Fourteenth Amendment general prohibition the deprivation of life without due process
of law that a reasonable officer would not have required prior case law to be on notice that
his conduct was unlawful and unconstitutional.

152. A reasonable police officer in Officer Duncan’s position should have understood that his
conduct violated Mr. Stamps’ right to life.

WHEREFORE, the plaintiffs demand jﬁdgment against Officer Duncan in an amount that
provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s Fourteenth
Amendment rights, for the costs of this action, for attorney’s fees, for interest as allowed by law,

and for all other just and proper relief.
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COUNT VI
Claims Against Paul Duncan For Punitive Damages Under 42 U.S.C. § 1983
Predicated On The Excessive Use Of Deadly Force In Violation
Of The Fourth Amendment And For The Deprivation Of Life Without
Due Process Of Law In Violation Of The Fourteenth Amendment

153. Plaintiffs incorporate the preceding paragraphs as if fully stated herein.

154. Officer Duncan’s actions as expressly set forth above resulting in the death of Mr.
Stamps were motivated by evil motive or intent or were committed recklessiy or with
callous indifference to Mr. Stamps’ federally protected rights under the Fourth and
Fourteenth Amendments.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan for punitive
damages for the violation of Eurie A. Stamps, Sr.’s Fourth and Fourteenth Amendment
rights, for the costs of this action, for attorney’s fees, and for all other just and proper relief.

COUNT VII
Claim Against The Town of Framingham For Negligent Training And Supervision
Of Its Police Officers In Violation of 42 U.S.C. § 1983 Predicated Upon Deliberate
Indifference To The Constitutional Rights Of Persons Encountered By Their Officers

155. Plaintiffs incorporate the preceding paragraphs as if fully stated herein.

156. The Town of Framingham, through it agents, servants, and employees in the Framingham
Police Department, had the duty and responsibility for the training and supervision of its
police officers regarding the appropriate use of force during a seizure and the appropriate
methods and practices to avoid the infliction of deadly force upon a seized person,
including those who do not pose an immediate risk of serious harm to others.

157. On or before January 5, 2011, the Town of Framingham’s policy makers knew or should

have known that their police officers had in the past, and would in the future, be faced with

situations similar to the circumstances and facts heretofore alleged wherein the police
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officers could inflict deadly force despite the fact the plaintiffs’ decedent posed no
immediate danger to the police officers or others, and despite the fact that the plaintiffs’
decedent had no weapon and was lying face down on the floor when he was shot.

158. The Town of Framingham failed to provide, under the color of State law, adequate
training to its officers regarding procedures and methods to avoid the infliction of deadly
force, whether intentionally or unmtentionallywmi}_lfulicted, on a se€ized person who submits to
the authority of the police, complies with an officer’s demand not to move, and poses no
apparent or immediate threat of harm, including, but not limited to, the following:

a. the proper and reasonable procedures for identifying and assessing a scene prior
to restraining and making physical contact with a person;

b. the proper and reasonable procedures for the safe and proper method to restrain an
individual without causing him great bodily injury or death;

c. the proper and reasonable procedures to assess whether individuals or non-
suspects encountered at the residence pose a danger to the police;

d. the proper and reasonable procedures to assess when an officer should or should
not be ready to fire his or her weapon;

e. the proper and reasonable procedures relating to the use of the safety on a firearm,
including requiring officers to set their firearms on safety mode until the moment
the officer is ready to fire his weapon;

f. the proper and reasonable procedures concerning the placement of an officer’s
finger outside of the trigger guard when the police encounter an individual or non-

suspect that poses no immediate threat;
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g. the proper and reasonable procedures concerning the placement of a weapon on
safety mode when approaching and/or making contact with a person;

h. the proper and reasonable procedures for encountering, handling, securing, and/or
searching an individual or non-suspect for weapons to avoid physical harm,
including the use of two officers when physically encountering an individual or
non-suspect;

i, the proper and reasonable procedures for entering and clearing rooms and
encountering persons in a room during the execution of a search warrant;

j. the proper and reasonable procedures for an officer to assess when he or she is
“ready to fire” when encountering a person during the execution of a search
warrant; and,

k. the proper and reasonable procedures to make a prelifninary assessment of the risk
or danger posed by each known occupant of a residence prior to the execution of a
search warrant.

159. Prior to January 4, 2011, Officers assigned to the FPD SWAT team expressed concerns to
the Framingham Police Chief about inadequacies in the training provided to the SWAT
team, the lack of skill and capabilities of members of the team, the inadequacies in the
process of selecting team members, and deficiencies in the leadership of the team.
Although these complaints were received years before the shooting of Mr. Stamps, they
were ignored by Framingham policymakers.

160. Alternative procedures existed which could and should have been implemented that
would have prevented the shooting of Mr. Stamps. Officer Duncan should have been

trained in those procedures including, but not limited to, requiring officers to set their

29




Case 1:12-cv-11908-FDS Document 1 Filed 10/12/12 Page 30 of 33

firearms on safety mode until the moment the officer is ready to fire his weapon and the use
of two officers when physically encountering an individual or non-suspect.

161. The FPD had a policy of not complying with its own established procedures concerning
the planning of SWAT operations and of not establishing adequate and appropriate
protocols, in accordance with widely accepted police practices nationwide, for the use of
automatic weapons during SWAT operations.

162. The FPD had a policy of not establishing procedures to address changes in circumstances
during SWAT operations.

163. The death of Eurie A. Stamps, Sr. was caused pursuant to the Town of Framingham’s
policy or custom for the inadequate training and supervision of its police officers, including
Officer Duncan, its failure to provide adequate protocols, and its failure to follow existing
protocols.

164. The Town of Framingham’s policy or custom of grossly inadequate training and
supervision of its police officers and failures relating to protocols demonstrated gross
negligence amounting to deliberate indifference to the clearly established constitutional
rights of others, including Mr. Stamps, to be free from the deprivation of life without due
process of law and to be free from the use of excessive force.

165. The reckless or grossly negligent manner in which the Town of Framingham trained and
supervised its officers, failed to provide protocols, and failed to follow existing protocols
created a high risk of death to others, including Mr. Stamps.

166. Policymakers for the Town of Framingham know to a moral certainty that their police
officers, including Officer Duncan, would be required to encounter and seize individuals,

including individuals present at the scene of the execution of a search warrant.
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167. The inadequacies of its protocols and the training and supervision provided by the Town
of Framingham were so obvious and likely or probablel to result in the violation of
constitutional rights that the policymakers of the Town acted with deliberate indifference to
the need to protect citizens and acquiesced in and implicitly authorized the use of excessive
force during a seizure of a person.

168. The Town of Framingham had knowledge of an obvious risk to the constitutional rights
of persons that the police would come in contact with and there was a conscious failure to
act despite the obvious risk.

169. The above alleged constitutional violations committed by Officer Duncan were
proximately caused by the Town of Framingham’s deliberate indifference to the training
and supervision of Officer Duncan and by the customs, .practices, decisions, and policies of
the Town of Framingham, through the Framingham Police Department, with respect to the
use of force and the proper procedures and methods to avoid deadly force during the
seizure of a person.

WHEREFORE, the plaintiffs. demand judgment against the Town of Framingham in an
amount that provides full and fair compensation for the violation of Eurie A. Stamps, Sr.’s
Constitutional rights, for the costs of this action, for attorney’s fées, for interest as allowed by
law, and for all other just and proper relief.

COUNT VI

Claim Against Paul Duncan For Wrongful Death Under
G.L. ¢. 229, § 2 Predicted On Intentional Conduct

170. Plaintiffs incorporate the preceding paragraphs as if fully stated herein.
171. Officer Paul Duncan’s shooting of Mr. Stamps was intentional in that he intended to pull

the trigger and intended to cause physical harm to Mr. Stamps.
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172. At the time of the shooting, Mr. Stamps was intentionally seized and/or in the custody of
the police and posed no immediate threat of harm to Officer Duncan, other police officers,
or any other person.

173. As a direct and proximate cause of Officer Duncan’s intentional and unjustified conduct,
Mr. Stamps was wrongfully killed.

WHEREFORE, the plaintiffs demand judgment against Officer Duncan in an amount
sufficient to fully and fairly compensate the Estate of Eurie A. Stamps, Sr. under G.L. ¢. 229, §
2, the Massachusetts Wrongful Death Statute, for the costs of this action, for interest as allowed

by law, and for all other just and proper relief.

THE PLAINTIFFS DEMAND TRIAL BY JURY ON ALL COUNTS OF THEIR COMPLAINT

By their attorneys,

/s/ Anthony Tarricone

Anthony Tarricone, BBO #492480
Joseph P. Musacchio, BBO #365270
KREINDLER & KREINDLER, LLP
277 Dartmouth Street

Boston, MA 02116

(617) 424-9100

/s/ Joseph F. Bardouille

Joseph F. Bardouille, BBO #029220
Anthony W. Fugate, BBO #180980
BARDOUILLE and FUGATE

22 Broad Street

Lynn, MA 01902-5023

(781) 593-8888

Dated:
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