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Overview - Definitions
- Who should you work with?

- Considerations when CWs and
Cls are facing charges

- Agreements: sample contract,
non-prosecution letter, and
proffer letter

- Legal considerations/when
disclosure of ID will be
required/search warrants and
controlled buys




Definitions

Confidential Informant (CI)— Identity 1s not disclosed to
the defendant.

Cooperating Witness (CW)— Identity 1s disclosed to the
defendant.



Who should you work with?

Note - If the CW or CI you seek to work with is not
charged with a crime, then pre-approval not required
from the District Attorney’s office.

If the CW or CI is facing charges and they seek to work
off the charge through cooperating with the police, you
should seek preapproval from the District Attorney’s
office before working with them.



Who should you work with?

Considerations

Check their Criminal History
Do they have convictions for violent crimes?
Do they have convictions for crimes against children?
Are they a registered sex offender?
Do they have Open Cases?
Are they facing charges in a victim-related crime?
What about drugs-OUI or gun crimes?

Are they on Probation?
Note that a term of probation may preclude their work as a

CI/CW.




Who should you work with?

Additional Considerations

>Think about Credibility Issues
Do they have a drug or alcohol addiction?

Have they provided good information in the past?
>Most informants do not work out

>Check with neighboring departments to see if they
have worked with this CI/CW and their experience with
them.



Are they facing charges”?

IF NOT, you do not need to inform the ADA that you are working
with them. Be sure to keep records of money paid for gas, food,
etc. and to associate these expenditures with a case number. This
information must be disclosed under the discovery rules as a
promise, reward, or inducement.

IF SO, you need approval of the District Attorney’s office to work
with the informant or cooperating witness.




Considerations when facing charges:

Bail and bail revocation 1ssues

They need to find their own way out of jail - they will say
anything to get back on the street, but once they're out, the
bail opportunity is lost.

Consider circumstance of the arrest - are they blown?

Breakdown of the charges

Must discuss any breakdown with the District Attorney’s
office — consideration is contingent on their level of
cooperation.




Agreements to work with CWs and CIs

Sien a Contract

The contract will define their role, e.g., execute a certain
number of controlled buys, testify before the Grand Jury, testify
at trial

They must show progress within 45 days of signing the contract
Timeline — periodic review of efforts to obtain information
They must acknowledge they will go to jail if they are charged

with a crime for which there 1s a minimum mandatory sentence.
Do not give them false hope or thoughts of a free walk.

If they are facing charges, they should have an attorney present —
but the contract is not negotiable.




Example:
Contract




Example:
Contract




Example:
Contract




Other types of agreements

Non-prosecution — CW/CI agrees to full cooperation in
investigation; District Attorney’s office agrees to
not prosecute.

Proffer — CW/CI agrees to provide information regarding
a specific incident; District Attorney’s office agrees
that statements made and information provided
will not be used against CW/CI.



Example: Non-
prosecution
letter




Example: Non-
prosecution
letter




Example:
Proffer letter

Proffer letters are written
agreements between prosecutors
and individuals under criminal
investigation which allow these
individuals to tell the government
about their knowledge of crimes,
with the assurance that their
words will not be used against them
in any later proceedings.




Example:
Proffer letter




Legal considerations

Commonwealth’s privilege not to disclose the identity of
a confidential informant- the privilege exists to
encourage individuals to communicate information

regarding crimes to the government. Com. v. Bonnett,
472 Mass. 827 (2015).

In determining whether to order disclosure of a CI's ID,
the court considers (1) whether disclosure would
endanger the CI or impede law enforcement efforts; and
(2) whether the CI's ID and information are relevant and

helpful to the defense. See Com. v. D.M., 480 Mass. 1004
(2018).




Note that disclosure of the CI's ID will be
required under certain circumstances.

> When the CI 1s a percipient witness to a crime.

If you want to keep the CI's ID confidential, do not

charge the target where the CI 1s a percipient

witness. If the CI is only a tipster and not an active

}[:)artlgl ant in the crimes charged, disclosure of his
D will not be required.

> When the identity of the CI is needed for a fair
presentation of the evidence at trial, e.g. where the
defense is that the defendant was “set up” by the CI and
the police and that drugs were planted.



Search warrants and Cls

- In an affidavit in support of a search warrant, you must
include facts establishing a CI's “basis of knowledge” and
“veracity.”

- A properly conducted controlled buy can provide both.
The District Attorney’s office recommends that you
observe three controlled buys to establish a nexus to the
target location.

- “Veracity” for an unnamed CI may also be established if
the CI provided information in the past which led to an
arrest and a seizure of controlled substances, or led to an
arrest and a pending Superior Court case following a
determination of probable cause.




Using CIs to do controlled buys

(1) Officer meets CI at location other than the location
where suspected criminal activity is occurring.

(2) Officer searches CI to ensure that he has no drugs on
his person and (usually) gives him money to purchase
drugs.

(3) Officer escorts or follows CI to the premises where the
alleged 1illegal activity i1s occurring and watches the CI
enter and leave the premises.

(4) CI gives officer the substance he purchased from the
residents of the premises under surveillance.




Final word — beware of Cls.

Example — Terry H. was frequently arrested and offered to help
police and conduct controlled buys to “work off” the charges. He
was a sex offender, drug addict, thief, and had committed crimes
against family members. In his initial work as a CI, he did fine.
He eventually started using buy money to purchase drinks. After
one arrest, he got a detective to write a letter to the court
requesting leniency in light of the work he had done for the police.
Terry made about 100 copies of the letter; whited out the date; gave
1t to his lawyer every time he was arrested; and his lawyer
presented it to the judge, so it appeared that he was an active CI.
After some time, local departments learned to not work with him.
About 10 years have passed since this letter was drafted and he 1s
still using it.




Questions?

Contact information:

ADA Chris Tarrant
Lowell Regional Office
151 Warren Street
Lowell, MA 01852
Tel:(781) 897-8900
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