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~~fl ~~~ ~~lative to Victims' Rights

Ike 709

I1eac1 ~Ijor~sog-e l~epi•~sent~tiv~ Cory Atkins

I~z~etus

John Salvi killed two women and wounded five others ui attacks on two abortion clinics. He tivas
found guilty and appealed his convictions. While the case was on appeal, he coininitted suicide
in prison.

Father John Geoghan was convicted of indecent assault and battery on a child under the age of
14. While his conviction was on appeal, he was mw~dered in prison by another inmate.

These convictions were vacated because the doctrine of abatement ab initio in Massachusetts
requires that convictions be set aside when a defendant dies while them direct appeal is under
review.

Need

• Many victims feel a sense of validation and finality when a defendant is convicted. This
feeling of justice is undermined when a conviction is vacated on the death of a defendant
whose case is pending appeal.

~ This practice has a traumatic impact on the surviving victims of violent cr7me, as well as
the family members of homicide victims.

Legislative Fix

Brings Massachusetts in line with many states that do not automatically vacate the
defendant's conviction and dismiss the indictment (or other charging instrument) when
the defendant dies dtiuing the pendency of a clirect appeal. See, e.g. Wheat v. State,. 907
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So. 2d 461, 464 (Ala. 2005) (per curiam); State v. Trantolo, 209 Conn. 169, 169 (1988)

(per curiatu); Pez1y v. State, 575 A.2d 1154, 1156 (Del. 1990); State v. Clements, 668 So.

2d 980, 981-982 (Fla. 1996); Taylor v. State, 72 S.E. 898 (Ga. 1911) (per curiai-~); State

v. Dodelui, 170 Ga. App. 836, 836 (1984'); State v. Makaila, 79 Haw. 40, 45 (1995) (per

ciu~iam); State v. Korsen, 141 Idaho 445, 450 (2005); Whitehouse v. State, 266 Ind. 527,

529-530 (1977); State v. Jones, 220 Kan. 136, 137 (1976); Royce v. Conuuonwealth, 577

S.W.2d 615, 616 (Ky. 1979); Borland v. State, 392 Md. 17, 35 (2006); People v. Peters,

449 Mich. 515, 517 (1995); Gollott v. State, 646 So. 2d 1297, 1304 (Miss. 1994); State v.

Been, 364 Mont. 153, 156, 158 (2012); Brass v. State, 325 P.3d 1256, 1256 (Nev. 2014).
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PRESENTED BY:

Copy Atki~is

To t17e Honorable Senate and House of Represe~ztatives of the Comrnoin~~ealtll of Alassachltsetis i~z Ge~leral

Cozrrt assenrbled.-

The undersigned legislators and/or citizens respectfully petition for the adoption of the accoiiipanying bill:

An Act relative to victuns rights.

PETITION OF:

Nom: I DISTRICT/ADDRESS:

Cory AtkiTzs _~ 14tIZ Middlesex __

James 1lI Cantwell nth Plymouth

Michelle M. DuBois ~ 10th Plymouth

Ca~•olyf2 C. Dy~r~~a ~ 8tlz Middlesex

Chf-is T~alsla ~ 6th Middlesex

Ma~•ia~z Ryan (Dish°ictAttorney)
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By Ms. Atkins of Concord, a petition (accompanied by bill, House, No. 709) of Cory Atkins and

others relative to victuns tights. The Judiciary.

[SIlvIILAR MAT"I'ER FILED IN PREVIOUS SESSION

SEE HOUSE, NO. 1156 OF 2015-2016.]

~rJ~ ~D11~lIXD11~11e~rtYJ Af ~~$$~CY)li~ett$

In fhe Oae Hundred and Ninetieth GeneraP Court

(2017-2018)

A.n Act relative to victims rights.

Be it enacted by tTie Senate aizd House of RepreseTatatn~es in Ge~7era1 Court assen:blec~ a~ad by the authority

of the same, us fo7lota~s:

1 SECTION 1. Chapter 228 of the General Laws is hereby amended by inserting after

2 section 14 the following section:-

3 Section 15. The death of a criminal defendant who is convicted of a criminal offense shall

4 automatically terminate the right to appeal or any appeal pending of such conviction, acid where

5 such conviction has not been previously vacated or reversed by an order or decision of a court,

6 the judgment of conviction shall stand.

7 This section shall not preclude the attorney general or district attorney from commencing

S an action to vacate the conviction judgment against a deceased defendant in the uiterest of

9 justice.
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An Act Relative to Synthetic Drugs
H. 710/ S. 889

Lead Sponsors: Representative Cory Atkins and Senator Jason I,e~vis

I»zpetus

Currently in Massachusetts, individuals acid businesses aie able to legally possess and sell certain

dangerous synthetic drugs that are illegal in out neighboring state of New Hampshire and are

federally prohibited under the Controlled Substances Act.

These drugs, includuig synthetic marijuana, bath salts and NBOMe, are e~remely dangerous to

those who consume them and serve no legitimate purpose.

Even when there is a law prohibiting a particular synthetic compound, manufacturers and sellers

of these substances are able to elude regulation and prosecution by making a simple modification

of the chemical composition of the bayed substance, thereby creating an analogue substance.

Federal authorities have a drug classification system-- based on a thorough scientific analysis

and review process-- and regulate the most dangerous drugs raider Schedules I. and II of the

Controlled Substances Act.

-------------------------------------------------------------------

Neecl

• There is no lativ that prohibits synthetic inai~ijuana—essentially, vegetation sprayed with

dangerous chemicals—or NBOMe fiom being sold in Massachusetts.

• Iii 2015, following a spate of overdose deaths attributed to synthetic marijuana, New

Hampshire declared a state of emergency and unposed regulations on possessing or

selling synthetic drugs, including specifically identified drugs as well as possible

chemical variations. These dangerous drugs aa-e still legal in Massachusetts.

• Drugs found in synthetic marijuana, bath salts and NBOMe are prohibited federally as

Schedule I and II drugs. Since the U.S. Attoi~ey General has extensive resoiuces to
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analyze and schedule new dangerous synthetic drugs, and a comprehensive review

process, these federally controlled substances should be incorporated into the laws of the

Commonwealth.

Legislative Fix

• Incorporates Schedule I and II drugs prohibited under federallaw into Massachusetts law,

so long as they have not already been classified and prohibited under Massachusetts law

as a Class A, B, C, D, or E suUstance.

• Adds a sixteen (16) page comprehensive synthetic drug list, adopted by New Hampshire

and other states, to the definition of controlled substances.
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PRESENTED BY:

C~~~~ ~1tlri~ts

To ilte Honorable Sedate a~ad House of Represe~atatives of tlae ComnTomt~ealtlz of Massachusetts i17 General

Court assembled.•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act relative to synthetic drugs.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

Cory Atkins j 14th. Middlesex

Paul BT•odeuf• ~ 32~za'Middlesex

Janes M. Cantwell nth Ply»zouth

.Iason M_ Leia~is ;Fah Middlesex

Barba~•a A. L'Italien ;Second Essex and Middlesex

B~•uce E Ta~~f• ^~ First Essex and Middlesex

Claris Walslz ~ 6th Middlesex
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By Ms. Atkins of Concord, a petition (accompanied Uy bill, House, No. 710) of Cory Atkins and

others relative to synthetic drugs. The Judiciary.

[SIMII~AR MATTER FII,ED IN PREVIOUS SESSION

SEE HOUSE, NO.4310 OF 2015-2016.]

~Ije ~o~l~litoiY~ue~rtij of ttg~~cYju~e~t~

In fhe One Hundred and Ninetieth General Court

(2017-2018)

An Act relative to synthetic drugs.

Be it e~aacted by tl2e Senate mzd Hause of Represe~~tati>>es in Ge~~eral Court assen:blec~ a~ad by the authority

of tlae same, as follows:

1 SECTION 1. Section 1 of chapter 94C of the General Laws as appearing in the 2014

2 OfFicial Edition is hereby amended by striking the words "controlled suUstance analogue" in

3 lines 23-24 and inserting in place the words "synthetic drug."

4 SECTION 2. Section 1 of chapter 94C is further amended by striking the defuiition for

5 "Cont~•olled substance analogue," lines 26-52.

6 SECTION 3. Section 1 of chapter 94C is further amended by inserting the following

7 defuution at line 316:-

8 "Synthetic drug", a drug with properties and effects similar to a known hallucinogen or

9 narcotic but having an altered chemical structure, including any substance within a shuctural

10 group listed in "CLASS D" subsection (c) of section 31 of this chapter.
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12 SECTION 4. Section 31 of chapter 94C is further amended by adding to "CLASS D" at

13 line 326:-

14 (c) Unless specifically excepted or unless listed in another class, any substance within the

15 following structural groups:

16 1) Any compound containing an indole ruig system with a substituent on the

17 nitrogen atom and bearing an additional substituent at the 3-position of the indole ring system,

18 with a linkage connecting the ruig system to the substituent:

19 a) Where the linkage connecting the indole ring system to the substituent at its 3-

20 position is any of the following: Alkyl, Carbonyl, Ester, Tluone, Thioester, Amino, Alkylamino,

21 Ainido, Alkylamido

22 b) Where the substituent at the 3-position of the indole ring system is, disregarding

23 the linkage, any of the followuig groups: Naphthyl, Quuiolinyl, Adamantyl, Phenyl, Cycloalkyl

24 (limited to clyclopropyl, clycloUutyl, cyclopentyl, or cyclohe~yl), Biphenyl, Allcylamido

25 (limited to ethylamido, propylamido, butanamido, or pentauamido), Benzyl, Carboxylic acid,

26 Ester, Ether, Phenylpropylamido, Phenylopropylamino.

27 c) Whether or not the substituent at the 3-position of the indole ring system,

28 disregarding the linkage, is fiu~ther substituted to any extent.

29 d) Whether or not fiu-ther substituted on the indole ring system to any extent.



30 2) Any compound containing an indazole ring system with a substituent at the 1-

31 position nifiroben atom and bearing an additional substiiuent at the 3-position ofthe indazole ring

32 system, with a luikage connecting the ring system to the substituent:

33 a) Where the linkage connecting the indazole ring system to the substituent at ifs 3-

34 position is any of the following: Alkyl, Carbonyl, Ester, Tluone, Thioester, Amino, Alkylanuno,

35 Amido, Alkylamido

36 b) Where the substituent at the 3-position of the indazole ring system is, disregarduig

37 the linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl, Cycloalkyl

38 (lituited to cyclo~ropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl, Alltylamido (lunited

39 to ethylamido, propylamido, butanamido, or pentanamido), Benzyl, Carbolic acid, Ester,

40 Ether, Phenylpropylanudo, Phenylopropylamino

41 c) Whether or not the substituent at the 3-position of the indazole ring system,

42 disregarduig the linkage, is further substituted to any e~eut.

43 d) Whether or not further substituted on the indazole ring system to any extent.

44 3) A.uy compound contaiuuig a pyirole ruig with a substituent o~i the nitrogen atom

45 and bearing an additional substituent at the 3-position of the pyrrole ring, with a linkage

46 connecting the ring to the substituent:

47 a) Where the linkage connecting the pyi7ole ring to the substituent at its 3-position is

48 auy of the following: Alkyl, Carbonyl, Ester, Tluone, Thioester, Au~ino, Alkylamino, Amido,

49 Alkylamido
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50 b) Where the substituent at the 3-position of the pyrrole ring is, disregarding the

51 linkage, any of the follo«ping groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl, Cycloalkyl

52 (limited to cyclopropyl, cyclobutyl, cyclopentyl, ar cyclohexyl), Biphenyl, Alkylamido (limited

53 to ethylamido, propylaniido, Uutanamido, or pentanamido), Benzyl, Carboxylic acid, Ester,

54 Ether, Phenylpropylatnido, Phenylopropylamino

55 c) Whether or not the substituent at the 3-position of the pyi~role ruig, disregarding

56 the linkage, is fut-~her substituted to any extent.

57 d) Whether or not further substituted on the pyrrole ring to any extent.

58 4) Any compound containing a pyrazole ring with a substituent at the 1-position

59 nitrogen atom and bearing an additional substituent at the 3-position of the pyrazole ring with a

60 linkage conuiecting the ring to the substituent:

61 a) Where the linkage connecting the pyrazole ring to the substituent at its 3-position

62 is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Ainino, Alkylamino, Atnido,

63 Alkylamido

64 b) Where the substituent at the 3-position of the pyrazole ruig is, disregarduig the

65 linkage, any of the following groups: Naphthyl, Quinolinyl, Adanzantyl, Phenyl, Cyclopentyl, or

66 cyclohexyl, Cycloalkyl (lunited to cyclopropyl, cyclobutyl, or biphenyl), Alkylaniido (1uuited to

67 ethylamido, propylamido, butanamido, or pentanamido), Benzyl, Carbolic acid, Ester, Ether,

6S Phenylpropylamido, Phenylopropylainino

69 c) Whether or not the substituent at the 3-position of the pyrazole ring, disregarding

70 the 1uikage, is further substituted to any extent.

11



71 d) Whether ar not further substituted on the pyrazole ring to any extent.

72 5) Any compound containing a pyrazole ring with a substituent at the 1-position

73 nitrogen atoiu and bearing a~i additional substituent at the 3-position of the pyrazole r
ing with a

74 linkage connecting the ring to the substituent:

75 a) Where the linkage connecting the pyrazole ring to the substitueiit at its 3 position

76 is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Amino, Alkylainin
o, Aulido,

77 Alkylamido

78 b) Where the substituent at the 3 position of the pyrazole ring is, disregarding the

79 linkage, any of the following groups: Naphthyl, Quinolinyl, Adaivantyl, Phenyl, Cycloalkyl

SO (limited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl, Alkylamido (
lunited

81 to ethylamido, propylamido, butananiido, or pentanamido), Benzyl, Carbolic acid,
 Ester,

82 Ether, Phenylpropylamido, Phenylpropylamino

83 c) Whether or not the substituent at the 3 position of the pyrazole ring, disregarding

84 the linkage, is fiuther substituted to any extent.

85 d) Whether or not further substituted on the pyrazole ring to any extent.

86 6) Any compound containing a naphthalene ring system with a substituent on the 1

87 position carbon atom and bearing an additional substituent at the 4 position of the naphth
alene

88 ring system, with a linkage connecting the ring system to the substituent:

89 a) Where the linkage connecting the naphthalene ring system to the substituent at its

90 4 position is any of the followuig: Allcyl, Carbonyl, Ester, Thione, Thioester, Amino,

91 Alkylainino, A~nido, Alkylamido

12



92 U) Where the substituent at the 4 position of the naphthalene ring system is,

93 disregaz•ding the linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl,

94 Cycloalkyl (limited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl,

95 Alkylatnido (1vnited to ethylamido, propylaniido, butanaulido, or pentanamido), Benzyl,

96 Carboxylic acid, Ester, Ether, Phenylpropylamido, Phenylpropylamino

97 c) Whether or not the substituent at the 4 position of the naphthalene ring system,

98 disregarding the linkage, is further substituted to any extent.

99 d) Whether or not further substituted on the naphthalene ring system to any extent.

100 7) Any compound containing a carbazole ring system with a substituent on the

101 nitrogen atom and bearing an additional substituent at the 1, 2, or 3 position of the carbazole ring

102 system, with a linkage connecting the ring system to the substituent:

103 a) Where the luilcage connectuig the carbazole ring system to the substituent at its 1,

104 2, or 3 position is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Amino,

105 Alkylainino, Ainido, Allcylamido

106 b) Where the substituent at the 1, 2, or 3 position of the carbazole ring system is,

107 disregarding the linkage, any of the following groups: Naphthyl, Quinolinyl, Adainantyl, Phenyl,

108 Cycloalkyl (limited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl,

109 Alkylamido (lunited to ethylamido, propylainido, butanainido, or pentanamido), Benzyl,

110 Carboxylic acid, Ester, Ether, Phenylpropylarnido, Phenylpropylamino

111 c) Whether or not the substituent at the 1, 2, or 3 position of the carbazole ring

112 system, disregarding the linkage, is further substituted to any extent.

13



113 d) Whether or not further substituted on the carUazole ring system to any extent.

114 8) Any substance which iv~cludes, but is not lunited to the following:

115 a) QUCHIC/BB-22.

116 b) STS-135.

117 c) APICA/SDB-001.

1.18 d) ADBICA.

119 e) ADB-FUBINACA.

120 fl AB-001.

121 g) SL3B-006.

122 h) EG-018.

123 i) CB-13.

124 j) 5-chloro-UR-144.

125 k) FUB-PB-22.

126 9) Any synthetic cathinone, which shall be defined as any of the following chemical

127 structures, then salts, isomers and salts of isomers, whenever the existence of these is possible

128 within the specific chemical designation, including any compound structurally derived from 2-

129 aininopropanal by substitution at the 1-position with a monocyclic or fused polycyclic ring

130 system, including compounds fut~ther modified by:

14



131 a) Substitution on the ring system to any extent (including, Uut not 1united to alkyl,

132 alkoxy, alkylenedioxy, haloa]kyl, or halide substituents), whether or not further substituted in the

133 ring system by other substifuents; andlor

134 b) Substitution at the 3-position wifli a satzu•ated or• unsaturated hydrocarbon

135 substituent; andlor

136 c) Mono- or di- substitution at the 2-amino nitrogen atom with saturated or

137 unsaturated hydrocarbon groups, or uiclusion ofthe 2-amino nitrogen atom ui a cyclic structure,

138 whether or not that cyclic struchue contains any further suUstitutions; This term shall not include

139 substances that are otherwise scheduled under the Conh•olled Substances Act: (e.g. cathinone,

140 methcathinone, methylone, mephedrone, MDPV, diethylpropion, pyrovalerone), are FDA-

141 approved pharmaceutical products (i.e. bupropion) or are FDA-approved research products.

142 10) Any synthetic psychoactive compound or substance which shall be defined as

143 substances and their salts, isomers, and salts of isomers, wherever the e~stettce of these is

144 possible, wit~iin the follo~~Ting specific chemical designation:

145 a) 2,5-dimetho~y-4-methyl-N-(2-methoxybenzyl)phenethylamine (also known as

146 25D-NBOMe).

147 b) 2,5-duiiethoxy-4-ethyl-N-(2-methoxybenzyl)phenethylamine (also kno~~n as 25E-

148 NBOMe).

149 c) 2,5-dunetho~y-4-nitro-N-(2-methoxybenzyl)phenethylamine (also known as 25N-

150 NBO~Ze).

15



151 d) 2,5-dimethoxy-4-n-propyl-N-(2-metho~Uenzyl)phenethylamine (also known as

152 251-NBOMe).

153 e) 2,5-dimethoxy-4-ethylthio-N-(2-metho~benzyl)phenethylamine (also known as

154 25T2-NBOMe).

155 fl 2,5-dimethoxy-4-sec-propylthio-N-(2-nlethoxybenzyl)phenethylamuie (also

156 known as 25T4-NBOMe).

157 g) 2,5-dimetho~y-4-n-propylthio-N-(2-metho~benzyl)phenethylanune (also known

158 as 25T7-NBOMe).

159 h) N-(2-methoxybenzyl)-3,4-dimethoxyamphetamine (also lalown as 34-DMA

160 NBOMe).

161 i) 1-(1-Benzofuran-2-yl)propau-2-amuse (also known as 2-APB).

162 j) 5-(2-aminopropyl)-2,3-dihydrobenzofuran (also known as 5-APDB).

163 k) ) 2-(2-etltylaminopropyl)benzofuran (also known as 2-EAPB).

164 1) 1-(Benzofuran-5-yl)-N-inethylpropan-2-amine (also known as 5-MAPB).

165 m) 3,4-dicl~lorometlrylphenidate.

166 n) 5,6-methylenedioxy-2-aminoindan (also known as 5,6-NII~AI).

167 0) 4-hydro~y-diethyltryptaniine (also knov~m as 4-hydro~y-DET).

168 p) 4-methoxyphencyclidine (also known as 4-method-PCP ar methoaydine).

16



169 c~ 3,4-dichloro-N-([1-(dimethylamino)cyclohe~yl]methyl)benzamide (also known

170 as AH-7921).

171 r) Benocyclidine (also known as BTCP).

172 s) Methoxetamine (also lrnown as Tom).

173 t) 3-Methyl-6-[3-trifluoromethyl)phenyl]-1,2,4-triazolo[4,3-b]pyridazine (also

174 kno~~n as CL21~872).

175 u) 1-(1,2-diphenylethyl)piperidine (also known as diphenidine).

176 v) 1-Cyclohexyl-4-(1,2-diphenylethyl)piperazine (also known as MT-45).

177 w) (3-diethylamuio-2,2-di~nethylpropyl)-4-nitrobenzoate (also known as nitrocaine

178 or nitracaine).

179 x) (E)-4-chloro-N-1(phenylethylpiperidin-2-ylidene)sulfonamide (also known as W-

180 15).

181 y) (E)-4-chloro-N-(1-(4-nitrophenylethyl)piperidin-2-ylidene)sulfonamide (also

182 known as W-18).

183 z) 4-fluoroamphetamine.

184 aa) 1-(thiophen-2-yl)-2-methylaminopropane (also known as methiopropamine).

1 SS 11) This defuution shall not include:

186 a) Endocannabinoids ~tiat are naturally found in the human body;

17



187 b) Delta-9 Tetrahydrocannabinol (THC) or other marijuana-derived cannabinoids, in

188 the form of niaruiol, dronabinol, or another generic pharmaceutical equivalen
t, provided the

189 medication has been issued as the result of a valid prescription; or

190 c) Any other drugs that have caimabinoid receptor activity that are cui~ently

191 approved by the United States Food and Drug Adminishation for medical use; or
 marijuana and

192 extracts of marijuana authorized for therapeutic use.

193 SECTION 5. Section 31 of chapter 94C is further amended by adding to "CLAS
 S D" the

194 following additional subsections:-

195 (d) Any substance controlled in Schedule I of Title 21 of the Code of Federal Regula
tions

196 Pa~•t 1308.11 or in Schedule II of Title 21 of the Code of Federal Regulations Par
t 1308.12,

197 unless specifically excepted or unless listed in another class vi this section.

198 (e) Public notice of this section shall be prepared by the Comnussioner of the Depar
tment

199 of Public Health and the Attorney General, and such notice shall be posted on 
the public

200 websites of both the Department of Public Health and the Office of the Attor
ney General

201 continuously for 180 days before the effective date of this act.

E~.~



SENATE DOCKET, NO. 254 FILED ON: 1/13/2017

5~~~~. 11~)~ o 0 0 0 0 0 0 0 0 0 o e o o ~~~o E;S~~%'

— ~

~~je ~un~n~on~oe~~t~j of ~~~~~c~jti~ett~

PRESENTED BY:

Jason M. Lewis

To the Honorable Se~aate arac~Hortse of Represe~ztatives of the Commoma~ealtlz of A~assa
cl7usetts i~z Ge~aer•al

Court assembled.-

The undersigned legislators and/or citizens respectfully petition for the adoption of the
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SENATE DOCKET, NO. 254 FILED ON: 1/13/2017

SEl~TATE o 0 o B o 0 0 o e o o a I~~~o ~~~

By Mr. Lewis, a petition (accompanied by bill, Senate, No. 889) of Jason M. Le«pis and 
Marian

T. Ryan for legislation relative to synthetic drugs. The Judiciary.

[SIlv1II~AR MATTER FILED 1N PREVIOUS SESSION

SEE HOUSE, NO.4310 OF 2015-2016.]

~YJE ~AUYIlYDIX~IIE~YtY) Df ~.~~~~CYJU~ett$

In fhe One Hundred and Ninetieth General Court

(2017-2018)

An Act relative to synthetic drugs.

Be it enacted by the Senate msd Hozrse of Reyresenlatines i~a Ge~~ernl Coarr•t assembled, mz
d by 11~e azrtlaorilj~

of the same, as follows:

1 SECTION 1. Section 1 of chapter 94C of the General Laws as appearing in the 2014

2 Official Edition is hereby amended by striking the words "controlled substance analogue" in

3 lines 23-24 and inserting in place the words "synthetic drug."

4 SECTION 2. Section 1 of chapter 94C is fiu-ther amended by shikiug the defvution for

5 "Controlled substance analogue," lines 26-52.

6 SECTION 3. Section 1 of chapter 94C is further amended by inserting the following

7 definition at line 316:-

8 "Synthetic drug", a cit~ug with properties and effects similar to a known hallucinogen or

9 narcotic but having an altered chemical structure, including any substance within a structural

10 group listed in "CLASS D" subsection (c) of section 31 of this chapter.
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11

12 SECTION 4. Section 31 of chapter 94C is further amended by adding to "CLASS D"
 at

13 line 326:-

14 (c) Unless specifically excepted or unless listed in another class, any substance withi
n the

15 following structtual groups:

16 1) Any compound containing an indole rvig system with a substituent oii the

17 nitrogen atom and bearing an additional substituent at the 3-position of the indole
 ring system,

18 with a linkage connecting the ring system to the substituent:

19 a) Where the linkage connecting the indole ring system to the substituent at its 3-

20 position is any of the follo~~ving: Alkyl, Carbonyl, Ester, Thione, Thioester, Amino
, Alkylamino,

21 Amido, Alkylamido

22 b) Where the substituent at the 3-position of the indole ring system is, disregarding

23 the linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl, 
Cycloalltyl

24 (limited to clyclopropyl, clyclobutyl, cyclopentyl, or cyclohe~yl), Biphenyl, Allcy
lamido

25 (lunited to ethylamido, propylainido, butanamido, or pentananiido), Benzyl, Carb
oxylic acid,

26 Ester, Ether, Phenylpropylamido, Phenylopropylamino.

27 c) Whether or not the substituent at the 3-position of the indole ring system,

28 disregarding the luikage, is further substituted to any extent.

29 d) Whether or not further substituted on the indole ring system to any extent.
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30 2) Any compound containing an indazole ring system with a suUstituent at the 1-

31 position nitrogen atom and bearing an additional substituent at the 3-position of the indazole ring

32 system, with a linkage connecting the ring system to the substituent:

33 a) Where the lu~lcage coruiecting the indazole ring system to the substituent at its 3-

34 position is any of the following: Allryl, Carbonyl, Ester, Thione, Thioester, Anuno, Alkylamino,

35 Anudo, Alkylanudo

36 b) Where the substituent at the 3-position of the indazole ring system is, disregarduig

37 the linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl, Cycloalkyl

38 (limited to cyclopropyl, cyclobutyl, cyclopentyl, ar cyclohexyl), Biphenyl, Allcylamido (limited

39 to ethylamido, propylamido, Uutanamido, or pentanamido), Benzyl, Carbolic acid, Ester,

40 Ether, Phenylpropylamido, Phenylopropylainino

41 c) Whether or not the substituent at the 3-position of the indazole ring system,

42 disregarding the linkage, is further substituted to auy extent.

43 d) WlZether or not fiuther substituted oil the indazole ring system to any extent.

44 3) Any compound containing a pyrrole ruig with a substituent on the nitrogen atom

~5 and bearing an additional substituent at the 3-position of the pyrrole ring, with a linkage

46 connecting the ring to the substituent:

47 a) Where the linkage connecting the pyirole ring to the substituent at its 3-position is

48 any of the following: Alkyl, Carbonyl, Ester, Tluone, Tluoester, Amino, Alkylatniuo, Atuido,

49 Alkylamido
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50 b) Where the substituent at the 3-position of the pyrrole ring is, disregarding the

51 linkage, any of the following groups: Naphthyl, Quinolinyl, Adainantyl, Phenyl, Cycloallcyl

52 (limited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohe~yl), Biphenyl, Alkylamido (lunited

53 to ethylamido, propylamido, butanamido, or pentanamido), Benzyl, Carboxylic acid, Ester,

54 Ether, Phenylpropylamido, Phenylopropylamino

55 c) Whether or not the substituent at the 3-position of the pyi~role ruig, disregarding

56 the linkage, is further substituted to any extent.

57 d) Whether or not further substituted on the pyrrole ring to any extent.

58 4) Any compound containing a pyrazole ring with a substituent at the 1-position

59 nitrogen atom and bearing an additional substituent at the 3-position of the pyrazole ring with a

60 linkage connecting the ring to the substituent:

61 a) Where the linkage connecting the pyrazole ring to the substituent at its 3-position

62 is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Amino, Alkylamino, Amido,

63 Alkylamido

64 b) Where the substituent at the 3-position of the pyrazole ring is, disregarding the

65 linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl, Cyclopentyl, or

66 cyclohexyl, Cycloalkyl (lunited to cyclopropyl, cyclobutyl, ar biphenyl), Alkylamido (lnnited to

67 ethylamido, propylamido, butanamido, or pentanamido), Benzyl, Carboxylic acid, Ester, Ether,

68 Phenylpropylamido, Phenylopropylamino

69 c) Whether or not the substituent at the 3-position of the pyrazole ring, disregarding

70 the linkage, is further substituted to any extent.
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71 d) Whether or not further substituted on the pyrazole ring to any event.

72 5) Any compound containing a ~yrazole ring with a substituent at the 1-position

73 nihogen atom and bea7-ing an additional substituent at the 3-position of the pyrazole ring with a

74 luikage connecting the ring to the substituent:

75 a) Where the linkage connecting the pyrazole ring to the substituent at its 3 position

76 is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Amino, Alkylamino, Amido,

77 Alkylamido

78 b) Where the substituent at the 3 position of the pyrazole ring is, disregarding the

79 linkage, any of the following groups: Naphthyl, Quuiolinyl, Adamantyl, Phenyl, Cycloallcyl

80 (lunited to cyclo~ropyl, cyclobutyl, cyclopentyl, or cyclohe~yl), Biphenyl, Alkylainido (linuted

81 to ethylamido, ~ropylamido, butanamido, or pentanamido), Benzyl, Carboxylic acid, Ester,

82 Ether, Phenylpropylamido, Phenylpropylainino

S3 c) Whether or not the substituent at the 3 position of the pyrazole ring, disregarding

84 the linkage, is further substituted to any extent.

85 d) Whether or riot fiu-ther substituted on the pyrazole ring to any extent.

86 6) Any compound containing a naphthalene ring system with a substituent on the 1

87 position carbon atom and bearing an additional substituent at the 4 position of the naphthalene

88 ring system, with a linkage connecting the ring system to the substituent:

89 a) Where the linkage connecting the naphthalene ring system to the substituent at its

90 4 position is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Ainulo,

91 Allcylamino, Auiido, Alkylamido



92 b) Where the substituent at the 4 position of the naphthalene ring system is,

93 disregarding the linkage, anST of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl,

94 Cycloalkyl (limited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl,

95 Alkylamido (1united to ethylamido, propyla~nido, Uutanamido, or pentananiido), Benzyl,

96 Carboxylic acid, Ester, Ether, Phenylpropylamido, Phenylpropylamino

97 c) Whether or not the substituent at the 4 position of the naphthalene ring system,

9~ disregarding the linkage, is further substituted to any event.

99 d) Whether or not further substituted on the naphthalene ring system to any extent.

100 7) Any compound containing a carbazole ring system with a substituent on the

101 nit~•ogen atom and bearing an additional substituent at the 1, 2, or 3 position of the carbazole ring

102 system, with a linkage connecting the ring system to the substituent:

103 a) Where the Linkage connecting the carbazole ring system to the substituent at its 1,

104 2, or 3 position is any of the following: Alkyl, Carbonyl, Ester, Thione, Thioester, Aulino,

105 Allcylamino, Ainido, Alkylamido

106 b) Where the substituent at the 1, 2, or 3 position of the carbazole ring system is,

107 disregarding the linkage, any of the following groups: Naphthyl, Quinolinyl, Adamantyl, Phenyl,

108 Cycloalkyl (liunited to cyclopropyl, cyclobutyl, cyclopentyl, or cyclohexyl), Biphenyl,

109 Alkylamido (limited to~ethylamido, propylamido, butanainido, or pentanamido), Benzyl,

110 Carboxylic acid, Ester, Ether, Phenylpropylainido, Phenylpropylainino

111 c) Whether or not the substituent at the 1, 2, or 3 position of the carbazole ring

112 system, disregarduig the linkage, is further substituted to any extent.
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113 d) Whether or not fiu-t11er substituted on the carUazole ring system to any extent.

114 8) Any substance which includes, but is not limited to the following:

115 a) QUCHICBB-22.

116 U) STS-135.

117 c) APICA/SDB-001.

118 d) ADBICA.

119 e) ADB-FUBINACA.

120 fl AB-001.

121 g) 5DB-006.

122 h) EG-018.

123 i) CB-13.

124 j) 5-chloro-UR-144.

125 lc) FUB-PB-22.

126 9) Any synthetic catlunone, wlucli shall be defined as any of the following chemical

127 s~i•uctures, their salts, isomers and salts of isomers, whenever the e~stence of these is possiUle

128 within t}~e specific chemical designation, including any compound shucturally derived fiont 2-

129 aminopropanal by suUstitution at the 1-position with a monocyclic or fused polycyclic ring

130 system, including compounds further modified by:
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131 a) Substitution on the ring system to any extent (including, but not 1united to alkyl,

132 allcoxy, alkylenedioxy, haloalkyl, or halide substituents), «~hether or not fiuther substituted in the

133 ring system by other substituents; and/or

134 b) Substitution at the 3-position with a saturated or unsaturated hydrocarbon

135 substituent; and/or

136 c) Mono- or di- substitution at the 2-amino nitrogen atom with saturated or

137 unsaturated hydrocarbon groups, or uiclusion of the 2-amino nitrogen atom in a cyclic structure,

138 whether or not that cyclic structure contains any further substitutions; This term shall not include

139 substances that are otherwise scheduled under the Controlled Substances Act: (e.g. cathinone,

140 methcathinone, methylone, mephedrone, MDPV, diethylpropion, pyrovalerone), are FDA-

141 approved pharmaceutical products (i.e. bupropion) or are FDA-approved research products.

142 10) Any synthetic psychoactive compound or substance which shall be defined as

143 substances and their salts, isomers, and salts of isomers, wherever the e~stence of these is

144 possible, within the following specific chemical designation:

145 a) 2,5-dimethoxy-4-methyl-N-(2-methoxybenzyl)phenethylamine (also known as

146 25D-NBOMe).

147 b) 2,5-dimethoxy-4-ethyl-N-(2-inetho~ybenzyl)phenethylamine (also known as 25E-

148 NBOMe).

149 c) 2,5-dimetho~y-4-nitro-N-(2-methoxybenzyl)phenethylainine (also laiown as 25N-

150 NBOMe).
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151 d) 2,5-dimetho~ry-4-n-propyl-N-(2-metho~benzyl)phenethylamine (also known as

152 25P-NBOMe).

153 e) 2,5-dimetho~y-4-ethylthio-N-(2-methoxybenzyl)phenethylamine (also known as

154 25T2-NBOMe).

155 fl 2,5-dimetho~y-4-sec-propyltluo-N-(2-metho~ybenzyl)phenethylamuie (also

156 lcno«~n as 25T4-NBOMe).

157 g) Z,5-dimetho~y-4-n-propylthio-N-(2-inetho~ybenzyl)phenethylamine (also known

158 as 25T7-NBOMe).

159 h) N-(2-methoxybenzyl)-3,4-dimetho~yainphetatnine (also known as 34-DMA

160 NBOMe).

161 i) 1-(1-Benzofuran-2-yl)pro~an-2-amine (also known as 2-APB).

162 j) 5-(2-aminopropyl)-2,3-dihydrobenzofuran (also laiown as 5-APDB).

163 k) ) 2-(2-ethylaminopropyl)benzofuran (also laiown as 2-EAPB).

164 1) 1-(Benzofuran-5-yl)-N-methylpropan-2-amine (also known as 5-MAPB).

165 m) 3,4-dichloromethylpl~enidate.

166 - n) 5,6-methylenedioxy-2-arnuioindan (also lciiown as 5,6-MDAI).

167 0) 4-hydro~y-diethyltryptanzuie (also known as 4-hydroxy-DET).

168 p) 4-methoxyphencyclidine (also known as 4-methoxy-PCP or metho~ydine).
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169 c~ 3,4-dichloro-N-([1-(dimethylamino)cyclohexyl]rnethyl)benzamide (also known

170 as AH-7921).

171 r) Benocyclidine (also known as BTCP).

172 s) Methoxetamine (also known as MXE).

173 t) 3-Methyl-6-[3-trifluoroinethyl)phenyl]-1,2,4-triazolo[4,3-b]pyridazine (also

174 laiown as CL218872).

175 u) 1-(1,2-diphenylethyl)piperidine (also known as diphenidine).

176 v) 1-Cyclohexyl-4-(1,2-diphenylethyl)piperazine (also known as MT-45).

177 w) (3-diethylamino-2,2-dimethylpropyl)-4-nitrobenzoate (also kno~~n as nitrocaine

178 or nitracaine).

179 x) (E)-4-chloro-N-1(phenylethylpiperidin-2-ylidene)sulfonamide (also lcuown as W-

180 15).

181 y) (E)-4-chloro-N-(1-(4-nitrophenylethyl)piperidin-2-ylidene)sulfonamide (also

1~2 known as W-18).

183 z) 4-fluoroamphetamine.

184 aa) 1-(thiophen-2-yl)-2-methylamino~ropane (also known as methiopropatnine).

185 11) This definition shall not include:

186 a) Endocannabinoids that are naturally found in the human body;
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107 b) Delta-9 Tetrahydrocannabinol(THC) or other marijuana-derived cannabinoids, in

188 the farm of marinol, dronabinol, or another generic pharmaceutical equivalent, provided the

1 S9 medication has been issued as the result of a valid prescription; or

190 c) Any other drugs that have caunabiuoid receptor activity that are cut7ently

191 approved by the United States Food and Drug Administration for medical use; or marijuana and

192 extracts of marijuana authorized for therapeutic use.

193 SECTION 5. Section 31 of chapter 94C is fiu-ther amended by adding to "CLAS S D" the

194 following additional subsections:-

195 (d) Any substance controlled in Schedule I of Title 21 of the Code of Federal Regulations

196 Part 1308.11 or in Schedule II of Title 21 of the Code of Federal Regulations Part 1308.12,

197 unless specifically excepted or unless. listed in another class in this section.

198 (e) Public notice of this section shall be prepared by the Commissioner of the Department

199 of Public Health and the Attorney General, and such notice shall be posted on the public

200 websites of both the Department of Public Health and the Office of the Attorney General

201 continuously for 180 days before the effective date of this act.



An Apt Relative to Visitation and Family Court Matters

in Domestic Violence Cases
H. 781/ S. 894

Dead Sponsors: Representative James ~~~a~g~ei• and Seiiato~~ ~Tason Lewis

I»~~etus

Under existing law, defendants charged with or convicted of domestic abuse, or sexual assault,

can continue to subject their victims to abuse and masiipulation by using the court systen7 as a

mechanism for harassment. Domestic abuse victims maybe forced repeatedly to confiont then

abusers in Family and Probate Colu-t and call be ordered to bring children to visit an abusive

parent in jail. Abusers may seek joint custody or ~~isitation as a means to continue to harass and

to exert control over their foi~ner partners or over other victims they have been accused of

assaulting. 
---------------------------------------------------------------------------------

Need

Currently, Chapter 209C Section 3 prohibits ordering visitation rights to a person

convicted of a rape whereby the victim became pregnant. This prohibition, however, does

not apply to individuals charged with or convicted of the broad range of domestic abuse

crones and doesn't extend to the pretrial period of a criminal case when tensions between

parties may be the highest.

Chapter 209C, Section 10 creates a rebuttable presumption that it is not in the best

interest of the cluld to be placed in the custody of an abusive parent, but the process

creates opportuiuties for a defendant to use the judicial system as a mechanism to harass

a victim.

Legisl~ctive Fii

• Seeks to create a coolvlg off period during wlucll family court matters are stayed and

visitation will not be ordered.
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• Establishes a bau on visitation during the pretrial period and, following a conviction, a

bau during the fast year of a defendant's sentence or incaa~ceration or for the total

duration if that is less than one yea1.

• Offers ail opporhuuty for a victim, a paxent of a victim, and under certain proscriUed

cucumstauces, a child, to request the ban provision be waived.

Requires that a defendant who pursues visitation tluough the provate court following the

tei~sunation of the ban must complete a psychological evaluation, a domestic violence

education program, a parenting piogra~n and any other treatment that court deems

necessary prior to being allowed visitation.
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HOUSE .. .. No. 781
By NIr. Dwyer of WoUurn, a petition (accompanied by bill, House, No. 781) of James J. Dwyer

relative to conditions of release visitation rights in domestic violence cases. The Judiciary.

c~L~jE (Lvn~~ttDr~bue~Yt~j ~f ~~~~acYju~Ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act t•elative to visitation and fanlily court matters in domestic violence cases.

Be it e~7acted by the Senate a~~cl House of Represeiatatives ifs General Cozn•t asserrrbled, and by tlae authorit
~~

of the same, as foTloivs:

1 SECTION 1. Chapter 276 of the General Laws is hereby aniended by inse~~ting a$er

2 section 42A the follor~ving section:-

3 Section 42B. conditions of release visitation rights.

4 (a) This section applies to defendants who are:

5 (1) charged or convicted of the offenses of assault or rape under section 13B to 13B 3/4,

6 inclusive, 13F, 13H, 15 or 22 to 23B, i~iclusive, of chapter 265, oi• section 3 of chapter 272, or

7 the sfi~~a~gulation of a pregnant person raider section 15D of chapter 265 or the assault or the

S assault and battery of a prey ant person under• section 13A of chapter 265; and

9 (2) where the victun of the criiue is pregnant at the time of the crime or becomes

10 pre~ant as a ~•esult of the crime; or where the victim and the defendant have a child ui convuon;

11 or ~vliere a child is the victun or witness to the crime.
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12 (b) For a defendant as described in subsection (a), the cruninal count in which the

13 defendant was charged or convicted shall issue a ban, prohibiting the defendant fi~om obtaining

14 visitation with a child resulting from the pregnancy or a child as described in paragraph (2) of

15 subsection (a), during the entire pretrial period, and following a conviction, for all or a pot-tion of

16 a sentence as described in subsection (c).

17 (1) The adult victim, or the mother of a child victim or witness, may waive the right to

18 have a visitation ban issue.

19 (2) A child of suitable age, or a guardian ad litem acting on their behalf, may request that

20 the ban issue or not issue.

21 (3) Where a mother and a child of suitable age disagree about whether to waive the

22 visitation ban, a guardian ad litem shall be appointed to the child and the judge shall make a

23 determination regarding visitation based on the best interests of the child.

24 (4) Decisions by victuns and any involved children rega~•ding visitation bans are not

25 necessarily permanent and a visitation ban may issue, or be subsequently waived, at auy time

2b during the pendency of the case leading to the time when a visitation ban would terminate as

27 described in section (3).

28 (5) Nothing in this section p~~ecludes the Commonwealth or the victim from asking for a

29 stay away or no contact order as apost-conviction condition pursuant to sentencing.

0 (c) The visitation ban shall terminate after the completion of the defendant's sentence,

31 following a conviction or plea of guilty to the offenses listed in (1)(a), or after one year ofthe

32 defendant's sentence, whichever is shorter. In the event that the defendant then seeks visitation
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33 tluough the probate courts, the defendant must complete a psychological evaluation, a domes~ic

34 violence education progt•am, a parenting prog~•am and any other treat~ient the probate court

35 deems necessary prior to being allowed visitation.

36 (1) If the defendant as described in subsection (a) is acquitted of the relevant charges or if

37 the case is terminated, the ban prohibiting visitation shall be immediately lifted.

38 (d) For defendants for whom there is a ban prohibiting visitation as described in this

39 section, the probate court shall stay any Complaints to Establish Paternity, Motions for Genetic

40 Marker Testing or other motions filed by the defendant, relating to parental rights, such stay to

41 continue until the visitation ban is lifted.

42 SECTION 2. Chapter 276 of the General Laws is hereby amended by inserting after

43 section 87A the following section:-

44 Section 87B. conditions of probation visitation rights.

45 (a) This section applies to defendants who are:

46 (1) charged or convicted of the offenses of assault or rape under section 13B to 13B 3/4,

47 inclusive, 13F, 13H, 15 or 22 to 23B, inclusive, of chapter 265, or section 3 of chapter 272, or

48 the strangulation of a pregnant person under section 15D of chapter 265 or the assault or the

49 assault and battery of a pregnant person under section 13A of chapter 265; and

50 (2) where the victim of the crime is pregnant at the time of the crime or becomes

51 pregnant as a result of the crime; or ~~here the victim and the defendant have a child in common;

52 or where a child is the victim or witness to the dime.
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53 (b) For a defendant as described in subsection (a), the cruninal court in which the

54 defendant was charged or convicted shall issue a ban, prohibiting the defendant fiom obtaining

55 visitation with a child resulting fi~om the pregnancy or a child as described in paragraph (2) of

56 subsection (a), during the entire pret~•ial period, and following a conviction, for all or a portion of

57 a sentence as described in subsection (c).

58 (1) The adult victim, or the mother• of a child victim or witness, may waive the right to

59 have a visitation ban issue.

60 (2) A child of suitable age, or a guardian ad litem actilig on their behalf, may request that

E 1 the ban issue or not issue.

62 (3) Where a mother and a child of suitable age disagree about whether to waive the

63 visitation ban, a guardian ad litem shall be appointed to the child and the judge shall make a

64 determination regarding visitation based on the best interests of the child.

65 (4) Decisions by victims and any involved children regarding visitation bans are not

66 necessarily permanent and a visitation ban may issue, or be subsequently waived, at any time

67 during the pendency of the case leading to the time when a visitation ban would terminate as

68 described in section (3).

69 (5) Nothing in this section precludes the Commonwealth or the victun from asking for a

70 stay away or no contact order as apost-conviction condition pursuant to sentencing.

71 (c) The visitation ban shall terminate after the completion of the defendant's sentence,

72 following a conviction or plea of guilty to the offenses listed in (1)(a), or after one year of the

73 defendant's sentence, whichever is shorter. In the event that the defendant then seeks visitation
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74 through the probate cotu-ts, the defendant must complete a psychological evaluation, a domestic

75 violence education program, a parenting program and any other treatment the probate court

76 deems necessary prior to being allowed visitation.

77 (1) If the defendant as describedui subsection (a) is acquitted of the relevant charges or if

78 the case is terminated, the ban prohibiting visitation shall be unmediately lifted.

79 (d) For defendants for whom there is a ban prohibiting visitation as described in this

80 section, the probate court shall stay any Complaints to Establish Paternity, Motions for Genetic

81 Marker Testing or other motions filed by the defendant, relating to parental rights, such stay to

82 continue until the visitation ban is lifted.
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SENA~~ ..... ... .... .. No. ~9~
By Mr. Lewis, a petition (accompanied by bill, Senate, No. 894) of Jason M. Lewis for

legislation relative to visitation and family court matters in domestic violence cases. The

Judiciary.

~rje CCvai~llYvl~ivet~rtrj ~f ~~~~~c~ju~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act relative to visitation and family court matters in domestic violence cases.

Be it e~zacted by tlae Se~tate arzdHouse of Represerstatives i~2 General Court assembled a»d by tlae authority

of tJte same, as folloi~~s:

1 SECTION 1. Chapter 276 of the General Laws is hereby amended by insertuig after

2 section 42A the following section:-

3 Section 42B. Conditions of release visitation rights.

4 (a) This section applies to defendants who are:

5 (1) charged or convicted of the offenses of assault or rape tuidei~ section 13B to 13B 3/4,

6 inclusive, 13F, 13H, 15 or 22 to 23B, inclusive, of chapter 265, or section 3 of chapter 272, or

7 the strangulation of a pregnant person under section 15D of chapter 265 or the assault or the

8 assault and battery of a pregnant person under section 13A of chapter 265; and

9 (2) where the victim of the crime is pre~ant at the time of the crime or becomes

10 pregnant as a result of the crime; or where the victim and the defendant have a child in common;

11 or where a child is the victim or witness to the crime.
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12 (b) For a defendant as described in subsection (a), the cruninal court in which the

13 defendant was charged or convicted shall issue a ban, prohibiting the defendant fiom obtaining

14 visitation with a child resulting from the pregnancy or a child as described in paragraph (2) of

15 subsection (a), during the entire pretrial period, and follo~~c~ing a con~~ction, for all or a portion of

16 a sentence as described in subsection (c).

17 (i) The adult victim, or the mother of a child victim or witness, may waive the right to

1 ~ have a visitation ban issue.

19 (ii) A child of suitable age, or a guardian ad litem acting on their behalf, may request that

20 the ban issue or not issue.

21 (iii) Where a mother and a child of suitable age disagree about whether to waive the

22 visitation ban, a guardian ad litem shall be appointed to the child and the judge shall snake a

23 determination regarding visitation based on the best interests of the child.

24 (iv) Decisions by victims and any involved children regarding visitation bans are not

25 necessaxily ~ennanent and a visitation ban inay issue, or be subsequently waived, at any tune

26 during the pendency of the case leading to the tune when a visitation ban would terminate as

27 described in section (3).

2S (v) Nothing in this section precludes the Conunonwealth or the victun from asking for a

29 stay away or no contact order as apost-conviction condition pursuant to sentencing.

30 (c) Thyvisitation ban shall tei7ninate after the completion of the defendant's sentence,

31 following a conviction or plea of guilty to the offenses listed in (a)(1), or after 1 year of the

32 defendant's sentence, whichever is shorter. Iii the event that the defendant then seeks visitation
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33 through the proUate courts, the defendant must complete a psychological evaluation, a domestic

34 violence education pro~•a~n, a parenting program and any other treatment the probate court

35 deems necessary prior to being allowed visitation.

36 (1) If the defendant as described in subsection (a) is acquitted of the relevant charges or if

37 the case is terminated, the ban prohibiting visitation shall be immediately lifted.

38 (d) For defendants for whom there is a ban prohibiting visitation as described in this

39 section, the probate court shall stay auy Complaints to Establish Paternity, Motions for Genetic

40 Marker Testing or other motions filed by the defendant, relating to parental rights, such stay to

41 continue until the visitation ban is lifted.

42 SECTION 2. Chapter 276 of the General Laws is hereby amended by inserting after

4~ section S7A the following section:-

44 Section 87B. Conditions of probation visitation rights.

45 (a) This section applies to defendants who are:

46 (1) charged ox convicted of the offenses of assault or rape under section 13B to 13B 3/4,

47 inclusive, 13F, 13H, 15 or 22 to 23B, inclusive, of chapter 265, or section 3 of chapter 272, or

48 the strangulation of a pregnant person under section 15D of chapter 265 or the assault or the

49 assault and Uattery of a pregnant person under section 13A of chapter 265; and

50 (2) where the victim of the crime is pregnant at the time of the crime or becomes

51 pregnant as a result of the crime; or where the victim and the defendant have a child in conunon;

52 or where a child is the victiun or witness to the crime.
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53 (b) For a defendant as described in subsection (a), the cruninal court in which the

54 defendant was charged or convicted shall issue a Uan, prohibiting the defendant from obtaining

55 visitation with a child resulting from the pregnancy or a child as described in paragraph (2) of

56 subsection (a), during the entire pretrial period, and following a conviction, for all or a portion of

57 a sentence as described in subsection (c).

58 (i) The adult victim, or the iuother of a child victim or ~~vitness, may waive the right to

59 have a visitation ban issue.

60 (ii) A child of suitable age, or a guardian ad litem acting on their behalf, may request that

61 the ban issue or not issue.

62 (iii) Where a mother and a child of suitable age disagree about whether to waive the

63 visitation ban, a guardian ad litem shall be appointed to the child and the judge shall make a

64 determination regarding visitation based on the best interests of the child.

65 (iv) Decisions by victims and any involved children regarding visitation bans are not

66 necessarily permanent and a visitation ban inay issue, or be subsequently waived, at any time

67 during the pendency of the case leading to the time when a visitation ban would terminate as

68 described in section (3).

69 (v) Nothing in this section precludes the Commonwealth or the victim from asking for a

70 stay away or no contact order as apost-conviction condition pursuant to sentencing.

71 (c) The visitation ban shall tei~rninate a$er the completion of the defendant's sentence,

72 following a conviction or plea of b ilty to the offenses listed in (a)(1), or after 1 year of the

73 defendant's sentence, whichever is shorter. fir the event that the defendant then seeks visitation
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74 tlu•ough the proUate courts, the defendant must complete a psychological evaluation, a domestic

75 violence education program, a parenting program and any other treatment the probate court

76 deems necessary prior to being allovc~ed visitation.

77 (1) If the defendant as described in subsection (a) is acquitted of the relevant charges or if

78 the case is tei~uinated, the ban prohibiting visitation shall be immediately lifted.

79 (d) For defendants for whom there is a ban prohibiting visitation as described in this

80 section, the probate court shall stay any Complaints to Establish Paternity, Motions for Genetic

81 Marker Testing or other motions filed by the defendant, relating to parental rights, such stay to

82 continue until the visitation ban is lifted.
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An Act Promoting Restorative Justice Pi•actice~

H. 793/ S. 847

g,ead Sponsors: Representative Sean Garballey and ~enatoi• James Eldi~id6e

b~zpetacs

Community-based restorative justice programs can provide a meaningful alternative to

prosecution when a case is appropriate for diversion fiom the criminal justice system. In t
hese

instances, restorative justice programs bring offenders, victims and community members

together to collectively identify and address the harms that arise from criminal conduct in
 a way

that better serves the parties and the broader coininunity than prosecution. 

-------------------------------------------------------------------

~ ~~s

Parties engaged iu the criminal justice system, and those concerned with maximizing the

efficiency of its resources, recognize that there must be alteratives to the prosecution of

paz~ticular cases where these could be better addressed with diversion programs. Where

the charges and the circumstances of an uicident snake it eligible for diversion, a

restorative justice program may provide the best means for bringing the impacted par-ties

together to address and repair the hai7ns caused by the offender's conduct.

Legislative Fix

• Encourages the use of, but does not make mandatory, a diversion option that may be used

for eligible adult and juvenile cases.

• Excludes certain serious crimes fiom consideration for diversion.

• Provides a confidentiality provision that precludes a statement made by the offender-

participant dtuing the course of then involvement in the program fiom being used against

them.
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Establishes an advisory
 conunittee-- comprised

 of crunival justice an
d restorative justice

practitioners, law enfor
cement, and legislative

 leaders-- to oversee t
he certification of

programs so that there 
is consistency ui restor

ative justice program st
andards across the

state.
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HOUSE DOCf<EI, IVO. 1957 FILED ON: 1/19/2017

By Mi•. Garballey of Arlington, a petition (accompanied by bill, House, No. 793) of Sean

Garballey and others for legislation promoting restorative justice practices. The Judiciary.

~~j~ ~~n~nior~i~e~rt~j of ~~~~ttc~ji~~ett~

Ian £he Ot~e Hundred and Ninetieth Gea~e►•al Couri
(201'-018)

An Act promoting restorative justice practices.

Be it efaacted by the Senate and House of Representatives irs General Cozn•t assembled, and by the atttlaority

of tlxe srn~~e, as follows:

1 SECTION 1: It is the policy of this Commonwealth that principles of restorative justice

2 are included as an option for criminal and juvenile justice practitioners and parties to certain

3 harms. It is the goal that law enforcement officials employ restorative justice approaches

~ wherever applicable, as it may mend and strengthen the social fabric, increase the safety, security

5 and wellbeing of communities, and reduce recidivism and the risk of more serious crimes that

6 would require a more intensive and costly response fiom the legal system, such as prosecution

? and incarceration. Local conununity members should design restorative justice approaches,

8 considering the elements of truth~telling and confidentiality; impacted parties are encouraged to

9 participate when they so choose. Nothing in this chapter shall be construed to limit restorative

10 justice practices or approaches that are, or may be utilized, outside the scope of this bill.

11 SECTION 2. The General Laws are hereby amended by inserting after chapter• 276A the

12 following chapter:-
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13 CHAPTER 276B.

14 RESTORATNE JUSTICE.

15 Section 1. Definitions

16 As used iu this chapter, the following terms shall have the following meanings unless the

17 contest clearly requires otherwise:

18 "Restorative justice", a voluntary process whereby the offenders, victims, and members

19 of the community collectively identify and address harms, needs and obligations resulting fiom

20 an offense, in order to understand the impact of that offense. Restorative justice requires an

21 offender's acceptance of responsibility for their actions and supports the offender as they make

22 repair to the victim or community in which the harm occtured.

23 "Community-based restorative justice prob •am", a program established on restorative

24 justice principles and approved by the restorative justice advisory cou~mittee that engages parties

25 to a crime or members of the community in order to develop a plan of repair that addresses the

26 needs of the parties and the community. Programs may include the parties to a case, Their

27 supporters, acid community members, ar one~on~one dialogues between a victim and offender.

28 Section 2. Participation

29 Participation in a community-based restorative justice program shall be voluntary and

30 shall be available to both a juvenile and adult defendant. A juvenile or adult defendant maybe

31 diverted to acommunity-based restorative justice program at any stage of a case beginning

32 immediately post arraignment and with the consent of the Dist~•ict Attorney and the victim.

33 Restorative justice maybe contemplated as a means of disposition, with judicial approval. If a
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34 juvenile or adult defendant successfully completes the restorative justice program, the charge

35 will be dismissed. If a juvenile or adult defendant does not successfully complete the program or

36 is found to be in violation of program requirements, the case will be returned to the court in

37 which it was arraigned in order to commence with proceedings.

38 Section 3. Ineligible Offenses

39 A person shall not be eligible to participate in a community-based restorative justice

40 program if that person is charged with: (i) a seal offense as defined by section 1 of chapter

41 123A; (ii) any offense against a family or household member as defined by section 13M of

42 chapter 265; or (iii) any offense resulting in substantialunpairment of the physical condition

43 including any burn, subdural hematoma, injury to any internal organ, any injury which occurs as

44 the result of repeated harm to any bodily function or organ including human skin or any physical

45 condition which substantially imperils a person's health or welfare. A person charged with an

46 offense that resulted in the fiacture of a bone is not automatically ineligible, but maybe

47 considered ineligible in light of the facts and circumstances of the case.

48 Section 4. Confidentiality

49 Participation in a community-based restorative justice program shall not be used as

50 evidence or as an admission of guilt, delinquency, or civil liability in current or subsequent legal

51 proceedings. A statement made by a juvenile or adult defendant during the course of an

52 assignment to a community-based restorative justice program shall be confidential and shall not

53 be subject to disclosure u1 any judicial or administrative proceeding; provided, however, that

54 nothing in this section shall preclude any evidence obtained tluough an independent source or
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55 that would have been inevitably discovered by lawful means from being admi
tted at such

56 proceedings.

57 SECTION 3. Chapter 119 of the General Laws is hereby amended by inse
rting after

58 section 85 the following section:-

59 Section 86. Restorative justice

60 A child against whom a complaint is brought under this chapter inay particip
ate in a

61 community~based restorative justice program pursuant to the requirements of 
chapter 276B.

62 SECTION 4. There shall be established a restorative justice advisory comm
ittee to

63 review co~ununity-based restorative justice programs. The advisory comm
ittee shall consist of

64 sixteen members: the co~chairs of the joint committee on the judiciary, who s
hall serve as co-

65 chairs of the advisory committee; the Secretary of Public Safety and Security
 or a designee; the

66 Secretary of Health and Human Services or a designee; the President of the M
assachusetts

67 District Attorneys Association or a designee; the Chair of the Committee for
 Public Counsel

68 Services or a designee; the Commissioner of Probation or a designee; the Pre
sident of the

69 Massachusetts Chiefs of Police Association or a designee; the Executive Dire
ctor of the

70 Massachusetts Office for Victim Assistance or a designee; and 7 persons to 
be appointed by the

71 governor, 1 of whom shall be a retired Massachusetts Trial Court judge and 6
 of whom shall be

72 representatives of community-Uased restorative justice programs. Each memb
er of the advisory

73 committee shall serve a 6-year term and members appointed tluough an offic
ial title shall Ue

74 members for as long as they hold that title.

75 The committee shall, in its discretion, approve, monitor and assist all commun
ity-based

76 restorative justice programs to which a juvenile or adult defendant may be di
verted pursuant to
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77 this chapter. The committee shall issue approval of new and existing programs for a term 
of 2

78 years, and may renew approval for additional 2-year terms, subject to revocation for c
ause. The

79 committee shall establish criteria to determine approval of a program. The committee may
 issue

80 approval to a person, partnership, corporation, society, association or other agency or 
entity.

S 1 The advisory committee shall track the use of community-based restorative justice

82 programs through a partnership with an educational institution and shall make legislat
ive, policy

S3 and regulatory recommendations to aid in the use of community-based restorative just
ice

84 programs, including but not limited to: qualitative and quantitative outcomes for participa
nts;

85 recidivism rates of responsible parties; criteria for youth involvement and training; cost sa
vings

86 for the commonwealth; traini~ig guidelines for restorative justice facilitators; data on racia
l

87 socioeconomic and geographic disparities in the use of community-based restorative j
ustice

88 prob •ams; guidelmes for restorative justice best practices; appropriate training and fun
ding

89 sources for community-based restorative programs; and plans for the expansion of res
torative

90 justice programs and opportunities throughout the commonwealth.

91 The advisory committee shall annually submit a report with findings and

92 recommendations to the governor and the clerks of the senate and house of representative
s no

93 later than December 31.

94 Appointments to the advisory committee shall be made not later than October 1, 2018

95 and the first meeting of the advisory committee shall be held not later than December 1, 2
018.
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SENATE DOCKET, NO. 1797 FILED ON: 1/20/2017

By Mr. Eldridge, a petition (accompanied by bill, Senate, No. 847) of James B. Eldridge, Sean

Garballey, Jason M. Lewis, Ruth B. Balser and other members of the General CoLu-t for

legislation to promote restorative justice practices for juveniles and adults. The Judiciary.

~rje ~vli~ii~~~~~aeaitij of ~~~acr ti~e~~~

Ie~ tEee One Hundred and Ninetieth General Court

(2017-2018)

A.0 Act promotuig restorative justice practices.

Be it eisacted by the Senate and House of Repr~ese~statives i~~ Ge~zeraT Court asse»zbled, mid by the authority

of t17e scone, as foDo~ns:

1 SECTION 1. It is the policy of this Commonwealth that principles of restorative justice

2 are uicluded as an option for criminal and juvenile justice pzactitioners and parties to cei~taui

3 harms. It is the goal that law enforcement officials employ restorative justice approaches

4 wherever applicable, as it may mend and strengthen the social fabric,vicrease the safety, security

5 and wellbeing of coiiununities, and reduce recidivism and the risk of more serious crimes that

6 would require a more intensive and costly response from the legal system, such as prosecution

7 and incarceration. Local coixununify members should design restorative justice approaches,

8 considering the elements oftruth-telling and confidentiality; unpacted parties are encouraged to

9 pat~ticipate ~~vhen they so choose. Nothing in this chapter shall be construed to limit restorative

10 justice practices or approaches that are, or may be utilized, outside the scope of this bill.

11 SECTION 2. The General Laws are hereby amended by inserting after chapter 276A the

12 following chapter:-
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13 CHAPTER 276B.

14 RESTORATIVE JUSTICE.

15 Section 1. Definitions

16 As used in this chapter, the followuig terms shall have the following meanuigs unless the

17 context clearly requires otherwise:

1 S "Restorative justice", a voluntary process whereby the offenders, victims, and members

19 of the con unity collectively identify and address harms, needs and oUligations resulting from

20 an offense, in order to understand the unpact of that offense. Restorative justice requires an

21 offender's acceptance of responsibility for their• actions and supports the offender as they make

22 repair to the victim or community in which the harm occurred.

2; "Community-based restorative justice progravl", a program established on restorative

24 justice principles and approved by the restorative justice advisory committee that engages parties

25 to a crime or members of the conununiiy in order to develop a plan of repair that addresses the

26 needs of the parties and the community. Programs may include the parties to a case, their

27 supporters, and conununity members, or one-on-ozie dialogues between a victim and offender.

28 Section 2. Participation

29 Participation in a community-based restorative justice program shall be.voluntary and

30 shall be available to both a juvenile and adult defendant. A juvenile or adult defendant maybe

31 diverted to a community-based restorative justice program at any stage of a case beginning

32 immediately post arraignment and with the consent of the District Attorney and the victim.

33 Restorative justice inay be contemplated as a means of disposition, with judicial approval. If a
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34 juvenile or adult defendant successfully completes the restorative justice program, the charge

35 will be dismissed. If a juvenile or adult defendant does not successfully complete the pro~ain or

36 is found to be in violation of program requirements, the case will be returned to the court in

37 which it was arraigned in order to continence with proceedings.

38 Section 3. Ineligible Offenses

39 A person shall not be eligible to participate in a community-based restorative justice

40 program if that person is charged with: (i) a sexual offense as defined by section 1 of chapter

41 123A; (ii) any offense against a family or household member as defined by section 13M of

42 chapter 265; or (iii) any offense resulting in substantial iuipaitment of the physical condition

43 uicluding any burn, subdural hematoina, injury to any internal organ, any injury which occurs as

44 the result of repeated hams to any bodily function or organ including human skin or any physical

45 condition which substantially unperils a person's health or welfare. A person charged with an

46 offense that resulted in the fracture of a bone is not automatically ineligible, but may be

47 considered ineligible in light of the facts and circumstances of the case.

48 Section 4. Confidentiality

49 Participation in a community-based restorative justice program shall not be used as

50 evidence or as an admission of guilt, delinquency, ar civil liability in current or suUsequent legal

51 proceedings. A statement made by a juvenile or adult defendant during the course of an

52 assignment to a community-based restorative justice program shall be confidential and shall not

53 be suUject to disclosure in any judicial or administrative proceeding; provided, however, that

54 nothing in this section shall preclude any evidence obtained through an independent source or
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55 that would have been inevitably discovered by lawful iueans fioin being admitted at such

56 proceedings.

57 SECTION 3. Chapter 119 of the General La~~vs is hereby amended by inserting after

58 section SS the following section:-

59 Section 86. Restorative justice

60 A child against whom a coinplauit is brought under ttus chapter inay participate ui a

61 community-based restorative justice program pursuant to the requirements of chapter 276B.

62 SECTION 4. There shall be estaUlished a restorative justice advisory committee to

63 review coimnuniiy-based restorative justice programs. The advisory cotnmittee shall consist
 of

64 sixteen members: the co-chairs of the joint conunittee on the judiciary, who shall serve as co-

65 chairs of the advisory committee; the Secretary of Public Safety and Security or a designee; the

66 Secretary of Health azid Human Services or a desim~ee; the President of the Massachusetts

67 Dishict Attorneys Association or a designee; the Chao of the Committee for Public Counsel

68 Services or a designee; the Convnissioner of Probation or a designee; the President of the

69 Massachusetts Chiefs of Police Association or a designee; the Executive Director of the

70 Massachusetts Office for Victim Assistance or a designee; and 7 persons to be appouited by the

71 governor, 1 of whom shall Ue a retired Massachusetts Trial Court judge and 6 of whom shall be

72 representatives of community-based restorative justice pro~•ams. Each member of the advisory

73 committee shall serve a 6-year teen and members appointed tlu~ough an official title shall be

74 members for as long as they hold that title.

75 The committee shall, in its discretion, approve, monitar and assist all convnunity-based

76 restorative justice programs to w}uch a juvetule or adult defe7idant Wray be diverted pursuant to
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77 this chapter. The committee shall issue approval of new and existing programs for a term of 2

7b years, and may renew approval for additioual2-year terms, subject to revocation for cause. The

79 committee shall establish criteria to determine approval of a program. The committee may issue

80 approval to a person, pas-tnership, corporation, society, association or other agency or entity.

81 The advisory committee shall track the use of community-based restorative justice

82 programs through a partnership with an educational institution and shall make legislative, policy

83 and regulatory recommendations to aid in the use of communit~~-based restorative justice

84 programs, including but not limited to: qualitative and quantitative outcomes for pat~tici~auts;

85 recidivism rates of responsible parties; criteria for youth involvement and training; cost savings

86 for the commonwealth; trainuig guidelines for restorative justice facilitators; data on racial

~7 socioeconomic and geographic disparities in the use of community-based restorative justice

88 programs; guidelines for restorative justice best practices; appropriate training and funding

89 sources for community-based restorative programs; and plans for the expansion of restorative

90 justice programs and opportunities throughout the commonwealth.

91 Tl~e advisory committee shall annually submit a report with fmduigs and

92 recommendations to the governor and the clerks of the senate and house of representatives no

93 later than December 31.

94 Appointments to the advisory conunittee sha11 be made not later than October 1, 2018

95 and the first meeting of the advisory conunittee shall be held not later than December 1, 2018.
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An Act Relative to the Costs of Appeals by the Cominon~~vealtli

H. 874/ S. 792

Dead ~poiisors: Representative I~ay Khan and Senator Cynthia Cr~em

If~zpetus

Massachusetts is one of a handful of states that awards attorneys' fees to defendants following

appeals taken by the prosecution. Iu a case where a jw.y found a defenda~lt guilty of assault with

intent to rape and a trial judge thereafter reduced the conviction to indecent assault and battery,

the Commonwealth appealed. Even though the appeal was successful and the original conviction

was reinstated, the District Attoi~iey's office was still responsible for paying more than $28,000.

in fees to the defendant's privately retained attozney.

I~ ~~~1

• Taxpayers in Massachusetts clu~-ently reimbLuse privately retained defense attorneys in

cases where the Commonwealth appeals, regardless of whether the Commonwealth

prevails. In cases where a judge of a lower court has ruled in error, taxpayers should not

have to pay privately retained attorneys to have that erroneous decision reversed by a

higher court.

• Reunbursing the fees inctu7ed by a privately retained defense attoi~iey can be a

substantial expense fora District Attoi~ey's office, especially when compared to the

amival starting salary of an assistant district attorney. For these offices, with finite

resources and strapped budgets, this significant cost is a for7ni.dable ba~.7ier and must be

considered when detei~nining whether to pursue an appeal.

---------------------------------------------------------------------------------------------------

Legisl~itive Fix

Establishes that a defendant's right to reimbursement of fees for a privately retained

attozney is limited only to those instances where the Commonwealth initiates an appeal

and loses that appeal.
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HOUSE DOCKET, NO. 966 FILED ON: 1/18/2017

_.'11~ ̀ ice' ~~ ~ r~ A o _ o o • • s o o • e • • s s 1 ̀~d ~ o ~+.~ 9

~L~JE ~D1TY11tD11~tlE~Yt~J Df ~.~$~~C~U~C~t~

PRESENTED BY:

xay gl~a~Z

To the Honorable Senate and House of Representatii~es of ilte Cornnaomveulth of tl~assachusetts
 in Ge~aeral

Court assentbled.~

The undersi~ ied legislators and/or citizens respectfully petition for the adoption of the a
ccompanying bill:

An Act relative to the costs of appeals by the Commonwealth.

PETITION OF:

NAME: DISTRICT/ADDRESS:

Kay Klzan 11th 1lliddZesex
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HOUSE DOCKET, NO. 966 FILED ON: 1/18/2017

~o V ~~ . . . . • . • • • . a o o m o 1. V ~ e ~lJ'

By Ms. Khan of Newton, a petition (accompanied by bill, House, No. 874) of Kay Khan relative

to the cost of appeals by defendants who are not indigent. The Judiciary.

~Yj~ ~~nz1~~On~ie~CtYj of ~~~~Rcrjitsett~

Ise the One Hundred and 1lTi~eetectia General Court

(2017-2018)

An Act relative to the costs of appeals Uy the Commonwealth.

Be it enacted by tl~e Senate a~zd House of Representatives ira General CouJ•t assembled, mid by tlae auflzoi•ify

of the same, as follo~a~s:

1 SECTION 1. Section 2~E of Chapter 27S of the General Laws, as appearuig ui the 2014

2 Official Edition, is hereby amended Uy adding, after the third paragraph thereof, the following

3 paragraph:

4 A defendant who is not indigent, as defused by Chapter 211D of the General Laws, and is

5 therefore not entitled to public representation, is responsible for thew own costs on appeal, unless

6 the Coinuionwealth loses the appeal or the Commonwealth's application thereof is denied. In

7 such cases, a defendant is entitled to be reimUursed for the costs tliey incurred as a result of the

8 appeal, including reasonable attorney's fees, subject to approval of the cou~~t.

..



SENATE DOCKET, NO. 60 FILED ON: 1/10/2017

~Tj~ ~Dn~moniroeacrtTj of ~~~~a~cTju~ett~

~~~~~

Cy~ztlaia S. Cree»a

To t17e Ho~sorable Se~~ate a~td Hozrse of Represeiztati>>es of the Co~nmomnealtli of Massachusetts in Ge~ieral

Court assembled.•

The undersi~ied legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

Aii Act relating to costs of appeals by the Common~~vealth.

PETITION OF:

Nom: DISTRICT/ADDRESS:

Cy~zthia S. Cf~ee~si ~ FirstMzddlesex and Norfolk

Dist~•ict Atto~~izey Maria~z T. Rya~z = 1 S Co»a~nolz~~~ealt7~ Ave~Zue T~oburn, MA

01801
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SENATE DOCKET, NO. 60 FILED ON: 1/10/2017

By Ms. Creem, a petition (accompanied by bill, Senate, No. 792) of Cynthia S. Creem and

District Attorney Marian T. Ryan for legislation relative to costs of appeals by the

Commonwealth. The Judiciary.

[S1MII~AR MATTER FII.,ED IN PREVIOUS SESSION

SEE SENATE, NO. 763 OF 2015-2016.]

~r~~ LO11T11YOIi~UER~tr) D~ ~~i~~t~CYJi1~Ctt~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act relating to costs of appeals Uy the Commonwealth.

Be it e~zacted by tl~e Senate and House of Represeiztatives i~z General Cozn-t assembled mid by tlae authority

of the same, as follo~a~s:

1 SECTION 1. Section 28E of Chapter 278 of the General Laws, as appearing in the 2014

2 Official Edition, is hereby amended by adding, after the third paragraph thereof, the following

3 paragraph:

4 A defendant who is not indigent, as defined by Chapter 211D ofthe General La~~vs, and is

5 therefore not entitled to public representation, is responsible for the defendant's own costs on

6 appeal, unless the Coiwnonwealth loses the appeal or the Commonwealth's application thereof is

7 denied. In such cases, a defendant is entitled to be reimbursed for the costs the defendant

8 incurred as a result of the appeal, including reasonable attorney's fees, subject to approval of the

9 court.

,~:?



An Act Relative to the Intimidation of Witnesses
and Interfering with Justice

H. 888

Dead sponsor: Representatiive David I.insky

bnpetus

In Commonwealth v. Hamilton, 459 Mass. 422 (2011), the defendant tlueatened a probation
officer in retaliation for violating his probation. The SJC vacated the defendant's conviction for
violating G.L c. 268,. § 13B, holding that while it was cleax that the 2006 amendments to the
statute intezlded to broaden the protections provided by the statute, the language was ambiguous
and the retaliation prong of the statute was therefore unenforceable. 
-------------------------------------------------------------------

Need

• Participants in the judicial system must be afforded protection against retaliatory conduct.

• This protection had been a part of the statutory language since 1970.

• The SJC has expressly asked the Legislature to clarify the language of the 2006
amendments to ensure that this protection is unambiguous.

Legisl~ctive Fia

• Closes the current gap in the statute to cover retaliatory conduct.

• Rewrites G.L. c. 268, § 13B in streamlined language without altering the legislative
uitent or the penalties.

.•
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HOUSE DOCKET, NO. 102 FILED ON: 1/5/2017

~~je ~on~tr~O~Y~i~~Ytrj ~t ~~~~~rjtt~ett~

PRESENTED BY:

David Paul Lirrsky

To the Ho~soT•able Se~zafe mzd House of Representatives of t11e Comr~aorna~ealtlz of Massachusetts ira General

Court asse~ribled.-

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act relative to the intimidation of witnesses and interfering with justice.

PETITION OF:

NAME: DISTRICT/ADDRESS:

David Paul Lipsky Stl~ 1l7iddlesex

Mcn~imz T. Ryan (Middlesex Dist~•ict

Attorney)
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HOUSE DOC{<ET, NO. 102 FILED ON: 1/5/2017

HOUSE ... o o 0 0 0 0 0 0 0 0 ~ Noe~~~
By Mr. Lipsky of Natick, a petition (accompanied by bill, House, No. 888) of David Paul Lipsky

and Marian T. Ryan (Middlesex Dist~•ict Attorney) relative to intimidation in the criminal justice

system. The Judiciary.

[SIlv1ILAR MATTER FILED IN PREVIOUS SESSION

SEE HOUSE, NO. 1460 OF 2015-2016.]

~rJC (~1~D111lIXDll~let~~~YJ D~ ~~~~~CrJil~PktB

In the One Hundred and Ninetieth General Coma

(2017-2018)

An Act relative to the intimidation of witnesses and interferuig with justice.

Be it enacted by ilae Senate and House of Represe»tatives in Geiaeral Court assembled a~ad by the azdhority

of the sm~2e, as follo~~~s:

1 Section 1. Chapter 268 of the General Laws, section 13B, is hereby amended by striking

2 out the section in its entirety and replacing it with the following:

3 Section 13B.

4 (1) Whoever, directly or indirectly, willfully

5 (a) threatens, or attempts or causes physical injury, e~uotional injury, economic injury

6 or properly daLuage to,

7 (b) conveys a gift, offer or promise of anything of value to, or

8 (c) misleads, uituiudates op• harasses;
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9 (2) another person who is

10 (a) a judge, juror, grand juror, attorney, police officer, federal agent, investigator,

11 clerk, court officer, court reporter•, probation officer or paz~ole officer,

12 (b) a person who is a witness or potential witness,

13 (c) a person who is or was aware of infoilnation, records, documents ar objects that

14 relate to a violation of a crimuial statute, or a violation of conditions of probation, parole, bail, or

15 other court order, or

16 (d) a person who is or was attending, or had made known his intention to attend a

17 proceeding referenced in subsection (3);

18 (3) with the intent to

19 (a) impede, obstruct, delay, prevent or otherwise interfere with

20 (i) a criminal investigation at any stage, a grand jury proceeding, a dangerousness

21 hearing, a motion hearing, a trial or other cruninal proceeding of any type, or a parole hearing, or

22 parole violation proceeding, or probation violation proceeding, or

23 (ii) an administrative hearing, or a probate and family proceeding, juvenile

24 proceeding, housuig proceeding, land proceeding, clerk's hearuig, couu-t-ordered mediation, or

25 any other civil proceeduig of any type; or

26 (b) punish, halm or otherwise retaliate against any person described in suUsection (2)

27 for their participation in any of the aforementioned proceedings shall be punished by

28 imprisorunent ui the state prison for not more than ten years, or by imprisonment in jail or house
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29 of correction for not more than two and one half years, or by a fine of not less than $1,000 nor

30 more than $5,000, or by both such fine and imprisonment.

31 (4) As used in this section, "investigator" shall mean an individual or group of

32 individuals lawfully authorized by a department or agency of the federal goveriunent, or any

33 political subdivision thereof, or a department or agency of the commonwealth, or any political

34 subdivision thereof, to conduct or engage in an uivestigation of, prosecution for, or defense of a

35 violation of the laws of the United States or of the commonwealth in the course of lus official

36 duties.

37 (5) As used in this section, "harass" shall mean to engage in any act directed at a specific

38 person or persons, which act seriously alarms or annoys such person or persons and would cause

39 a reasonable person to suffer substantial emotional distress. Such act shall include, but not be

40 limited to, au act conducted by mail or by use of a telephonic ar telecommunication device or

41 electronic communication device including but not lunited to any device that transfers signs,

42 signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or in

43 part by a wue, radio, electromagnetic, photo-electronic or photo-optical system, including, Uut

44 not limited to, electronic mail, inteinet communications, uistalit messages or facsi~iule

45 communications.

46 (6) A prosecution under this section may be brought in the counfy in which the criminal

47 investigation, grand jury proceeding, trial or other criuZinal proceeding is being conducted or

48 took place, or in the county in which the alleged conduct constituting an offense occurred.
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An Act to Enhance the Availability of Immunity t
o Witnesses

in the Courts of the Commonwealth

H. 896

Lead Sponsor: Representative Jay Livingstone

Ifnpetus

When ina.kirig a detei7nination whether to prosecute a cas
e and what the evidence will be at vial,

the Commonwealth must first assess the availability of ne
cessary witnesses. In some cases, that

assessment will depend, in part or entirely, on whether
 the court has the ability to offer immunity

to a witness in exchange for their testimony. Currently,
 the Massachusetts immunity statute

expressly limits the authority to grant immunity to justice
s of the Superior Court, the Appeals

Court, and the Supreme Judicial Cow.-t. In the District C
ourt and the Juvenile Court, where

justices do not have this authority, cases are impacted 
when impoi-~ant witnesses may not be

called to testify Without that grant of immunity. In thos
e cases, juries are denied the ability to

consider probative evidence and in some instances the 
Conunonwealth must forego prosecution

altogether.

Need

It is not uncommon iri cases prosecuted in the District 
Cow-t and the Juvenile Court,

including in cases of domestic violence, for victims or 
witnesses to refuse to testify out of

fear for their own criminal exposlue.

It is important to ensure that witnesses testifying ui oiu
 District and Juvenile courts are

protected by the same rules of law that apply to witnes
ses who testify in other couJ-ts in

Massachusetts.

Legislative Fig

• Ame~ids the statute to authorize District Court aild Ju
venile Court judges to grant

unmunity to witnesses.
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HOUSE DOCf<ET. NO. 665 FILED ON: 1/17/?_017

~~je ~on~n~D~X~e~Ct~j ~f ,~~~~~c~ju~ett~

PRESENTED BY:

Jay D. Livi~rgstofie

To the Ho~aarable Senate a~~cl House of Represe~ztati>>es of the Commoma~ealtlz of Alassacl~usetts in Ge~ieral

Court assembled.•

The undersigned leb slators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to enhance the availability of irrununity to witnesses ui the courts of the Coirunonwealth.

PETITION OF:

NaME: ~ Dis~ucT/A.DDxEss:

.Iay D. Livingstone Stlz Suffolk

Frank A. Mo~•an ~ 17th Essex

Mike Co~znolly ' 26th Middlesex

Jennifer L. Flanagan ' T~of~cester and Middlesex

Mary S. Keefe
. 

1Stlz Worcester

Mzchelle M. DuBois IOtIz Plyfnouth

Anne M. Gobi ~ Worcester, Ha»7pden, Hampslzif~e and

Middlesex
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HOUSE DOCKET, NO. 665 FILED ON: 1/17/2017

By Mr. Livingstone of Boston, a petition (accompanied by bill, House, No. 896) of Jay D.

Livingstone and others relative to the availability of iuunluiity to witnesses in the cow-ts of the

Coxmnonwealth. The Judiciary.

~rje ~ouxiiiu~t~ve~ItYj of ,~~~~~eYju~eYt~

In the One Hundred and Ninetieth General Court

(2017-2018)

Aii Act to enhance the availability of uiununity to witnesses in the courts of the Commonwealth.

Be ii eiaacted by tl~e Senate aizd House of Represe~atatives ifs General Cou~•t assenabJed, a~ad by the aufl~or~ity

of tlae scone, as follo~~~s:

1 SECTION 1. Section 20D of chapter 233 of the General Laws, as appearing in the 2015

2 Official Edition, is hereby amended by striking the e~sting section and replacing it with the

3 following paragraph:

4 A witness who is called or who inay be called to testify before a grand juzy or in a

5 cruninal proceeduig in the supreme judicial court, appeals court, superior court, district court, or

6 in a proceeding in the juvenile court, may, in the manner provided in section twenty E, be

7 granted iuununity in any proceeding or investigation involving a criminal offense.

S SECTION 2. Section 20E(a) of chapter 233 of the General Laws, as appearing in the

9 2015 Official Edition, is hereby amended by striking the words "or Superior Court" and

10 replacing them with the words "Superior Court, District Court or Juvenile Com-t."

11 SECTION 3. Section 20E(c) of chapter 233 of the General Laws, as appearing in the

12 2015 Official Edition, is hereby amended by st~•iking the ~~vords "or Superior Court" and

m



13 replacing them with the words "Superior Court, Dishict Court or Juvenile Court," and by striking

14 the words "in the superior court" at the conclusion of the subsection.

79



Ems;



An Act Regarding Testimony after a Gi-an
t of Irnmuuity to a Witness

H. 897

Lead Spo~i~or: representative Jay Ilivi
ngstone

I»rpetus

Under current Massachusetts law, an immunize
d witness who obsi~-ucts the investigation or

prosecution of a case only faces a potential s
entence of up to one year in jail, even when t

he case

involves the most serious offenses of armed ro
bbery, child rape or fast-degree mtuder. This

penalty does not serve as an effective detei7•ent
 to a witness who though gra~ited immunity, s

till

refuses to honor they- obligation to testify.

Need

• The penalties for deliberately obstructing just
ice in this manner after being granted

uiununity must be proportionate to the charg
e that is being undermined by a witness's

conduct in refusing to testify.

Legislative Fix

Establishes a sentencing structure that minor
s the penalty for the charge that is the basis

for the criminal proceeding that is Ueing obs~
-ucted.

• Creates a separate, less severe, penalty for a m
inor engaged in this conduct.





HOUSE DOCKET. NO. 667 FILED ON: 1/17/2017

~~~~~~~ • e • o • o • s a s o • e s e ~v X10 ~~

-~

~~E ~DITCIIYDTC~IIE~~t~ D~ ~~~~~C~JU~Ett~

PRESENTED BY:

Jay D. Livingstone

To t1~e Honorable Senate mid Hortse of Represe~ztati>>es of t/7e Conmao~zivealtla of I~fassaclnrsetts i» Ge~aer•aI

Court assembled.•

The undersijned legislators and/or citizens respectfully petition for the adoption of the accompanying Uill:

An Act regarding testimony after grant of umnunit~T to a witness.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

.Iay D. Livifagstofae ~ 8th Suffolk

Cie?



HOUSE DOCKET, NO. 667 FILED ON: 1/17/2017

1111~~J~L' . . . . . . • . . . . . • . . l~~o UJ~ d

~y Mr. Livingstone of Boston, a petition (accompanied by bill, House, No. 897) of Jay D.

Livingstone relative to testimony after grant of immunity to witnesses. The Judiciary.

~~je ~~n~t~i~iYi~e~Xtrj ~f ~~~~~rjt~~et~~

Its ~6~e Owe Het~dred a~ad Ninetieth Ge~eerai Court

(2017-2010)

An Act regarding testimony after grant of immunity to a witness.

Be it e~zacted by the Senate arzd House of Representatives ins General Coan-t assentblec~ a~zd by the autlsorit~~

of tlae sane, as folloi~~s:

1 SECTION 1. Section 20H of Chapter 233 of the General Laws, as appearing in the 2015

2 Official Edition, is hereby amended by spiking the existing section and replacing it with the

3 following:

4 Section 20H. If a witness has been granted immunity pursuant to the provisions of section

5 twenty E and therea$er refuses to testify or produce evidence a$er being so ordered by the

6 Court, the attorney general or district attorney shall institute contempt proceedings against such

7 witness in the court where the alleged contempt occurred, and, after hearing or Trial, if such

8 witness is adjudged to be in contempt of court, they shall be punished, if they have attained the

9 age of eighteen, by imprisonment in the state prison or the house of correction for a term not to

10 exceed the maxirnunl penally for the crime ~~vhich is the subject of the grand jury investigation or

11 criminal proceeding, or until they comply with the order of the court, whichever occurs first. A

1~ witness who has not attained the age of eighteen shall, if found in contempt, be committed to the

13 Department of Youth Services for a period not to exceed one year, or until t1~ey comply ~uitl_, the

:~



14 order of the court, whichever occurs first. The rules of practice and procedure relative to

15 criminal appeals as provided by the Massachusetts Rules of Criminal Procedure and the

16 Massachusetts Rules of Appellate Procedure shall apply to appeals under this section.

85





~CT ATTO

* /I I~
~! MIpDL6

5E7C

~~IAIV T. g~A,

An Acct Relati~Te to Fires and Explasic~n~

H. 898

Leacl Sponsor: Jay Li~~in~stone

Ir~zpetics

8A. In the s~unmer of 2014, two juveniles obtained fireworks and
 without adult supervision

ignited their in their- backyard. One of the fireworks exploded, 
leaving both juveniles with

serious injuries including missing fingers, broken bones, burns
 and hearing loss.

8B. In the Spring of 2014, there was atwo-alarm residential fi
re in Tewksbtuy which caused

personal injiuy and a great deal of property damage, and posed
 a serious safety risk to the people

in the neighborhood. That fire was caused when several individua
ls tried to extract oil from

nia~ijuana, using pressurized butane, so that they could smok
e the oil. The butane, which was

highly volatile, caused an explosion when it was placed over an
 open flame. The explosion

caused serious burns to the people standing closest to the stov
e and a fire which spread

throughout the home and the two adjoining apartments.

8C. Each year, small fires are set on school property by studen
ts seeking to intei~upt the school

day or cause a distraction. These fires are typically set in trash 
bai7els or to paper in sinks or

toilets.

8D. Trespassers who stat-ted a fire and allowed it to spread w
ere responsible for tens of

thousands of dollars in damage to property at a campground.
 

-------------------------------------------------------------------------------
---------------------

Need

8A. There is currently no mechaiusm to charge a person who
se wanton or reckless use of

fireworks, or other incendiary or explosive material, causes 
hai~rn to a bystander or another parry

or to the property of another.

8B. There is no applicable statute to address conduct wherei
n a person negligently or recklessly

causes a fire during the mauufact~ue of controlled substances. T
lus is because ous cui~ent arson

-and bw-ning statutes require proof of the specific intent to set a fire or 
cause an explosion, rather

than the intent to make controlled substances. Ciurently, a m
isdemeanor charge for wanton

destruction of property in violation of G.L. c. 266, § 127 tra
y Ue brought in these cases. This
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charge, however, does not sufficientl
y address the event of the property d

amage that could occur

and does not address at all the more u
npoi-tant harm of personal injury.

8C. Intentional foes that are set on s
chool property create a risk of damag

e to property and ha~~m

to students and school personnel. Ou
r cu~.7ent statutes do not adequately a

ddress this crime.

G.L. c. 266, § 2, prohibits the willful
 and malicious bunting of the "conten

ts" of "auy building or

structure" other than a dwelling, whi
ch could arguably be applied to incide

nts where foes are set

in schools. G.L. c. 266, § 5, prolubits
 the willful and malicious burning of

 "any personal property

of whatsoever class or character exc
eeding a value of twenty-five dollars."

 Section 2 establishes

a felony charge for which there is no
 jurisdiction in Dishict Court, while se

ction 5 establishes a

felony charge for which there is conc
urrent District Court jw-isdiction.

8D. The current statute only authori
zes a misdemeanor charge where an i

ndividual damages the

land or property of another through n
egligent management of an intentional

ly set fire, regardless

of the extent and dollar value of the d
amage. 

----------------------------------------------
----------------------------------------------

--------

Legislative Fix

8A. Establishes a penalty when the
 wanton or reckless use of fireworks, 

or other incendiary or

explosive material, causes personal i
njury or property damage.

8B. Establishes a penalty when a per
son, in the coluse of manufacturing a c

ontrolled substaaice

or a product derived therefrom, cause
s a fire or explosion that results in pe

rsonal injury or

property damage.

8C. Clearly sets forth a misdemeano
r penalty when a person intentionally

 sets a fire on school

growids, regardless of the value of d
amage caused thereby. Provides an a

ppropriate charging

option for cases that merit prosecutio
n and eli_mi_nates ambiguity about dam

age thresholds caused

by existing statutes in the context of
 school foes.

8D. Broadens the sentencing option
s so that these correspond to the valu

e of the damage caused

when a person sets a fire and neglig
ently allows it to spread.



HOUSE DOCKET, NO. 855 FILED Oil: 1/17/2017

~( ~JE CCDTTXI7CDTC~E~Yt~ Df ~R~~~CIJU~E~t$

PRESENTED BY:

Jay D. Livdngsto~ze

To the Ho»orable Se~aate a~ad House of Representalires ofthe Commonri~ealth of ~l~assachusetts in Ge~7era1

Court assembled.•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act relative to foes and explosions.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

.Iay D. Lzvingsto~~e 8th Suffolk

:•



HOUSE DOCKET, NO. 855 FILED ON: 1/17/2017

By Mr. Livingstone of Boston, a petition (accompanied Uy bill, House, No. 898) of Jay D.

Livingstone relative to the penalty for setting foes or using fireworks, pyrotecluuc or iucendiaty

or explosive devices or materials. The Judiciary.

~YJ~ ~DI1TIlY01Y~11LtIY~YJ Of ~ti~~~TfY)t1~E~g~

In the One Hundred and Ninefieth General Cou~~t

(2017-2018)

An Act relative to foes and explosions.

Be if eJ~acted by the Serrate aTsd House of Representatives i~z General Caurt assembled arzd by the authority

of tl~e saute, as follo»~s:

1 SECTION 1. Chapter 265 is hereby amended by adduig after Section 13D1/2 the

2 following section: -

3 Section 13D3/a. Whoever wautoiily or recklessly sets or uses a foe or fu•eworks or

4 pyrotecluuc or any incendiary or explosive device or material, as those terms are defined in

5 section 39 of chapter 148 and/or section 101 of chapter 266, and thereby causes injury to the

6 person of another shall be punished by a fine of not more than one thousand dollars or by

7 unprisontnent for not more than two years.

8 ~ Auy person who; as a result of or in the course of unlawfully and intentionally

9 manufacturing a conn•olled substance as defined by section 31 of chapter 94C, or any substance

10 or product derived therefi•om, causes a fire or explosion that causes personal injury, whether to

11 themselves or to other persons, shall be punished by imprisonment in the state prison for riot

• ~



12 more than ten years, or by itnprisontnent in a jail or house of correction for not more than two

13 and one half years.

14 SECTION 2. Section 2 of Chapter 266 is herevy amended by adding as a second

15 paragraph the following: -

16 Any person who, without authorization of the school admitustration, intentionally sets

17 fire to, burns, or causes to be but~ed any property, whether of himself or another, within any

18 building or structure of a school or educational institution (including but not Iiniited to any

19 elementary school, secondary school, college, or university), whether such institution is public or

20 private and whether or not such institution is currently in sessio~i or not, or on the grounds

21 thereof, shall be punished by imprisonment in a jail or house of correction for not more than two

22 and one half years.

23 SECTION 3. Chapter 266 is hereby amended by striking out Section ~ as appearing in

24 the 2014 Official Edition, and inserting ui place thereof the following paragraph: -

25 Section ~. Whoever, without the consent of the owner, sets or increases a fire upon the

26 land of another whereby the woods or property of another is injured, or whoever negligently or

27 wilfully suffers any fire, set upon }us owu land or upon the land of another by consent of the

28 owner, to extend beyond the Limits thereof so as to cause injury to the woods or property of

29 another, if the cost to restore or replace the properly injured is less than $5,000, shall be punished

30 by a fine of not more than one thousand dollars or by imprisonment for-not more than tv~~o years;

31 if the cost to restore or replace the property injured equals or exceeds $5,000, such person sha11

32 be punished by imprisonment in the state prison for not more than five years, or by imprisonment

33 in a jail or house of correction for not more t1~an two and one half years. The town where such
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34 fine occurred may recover the expense of extinguishing such fire ui an action of tort, brought

35 within two years after the cause of action accrues, agauist any such person.

36 SECTION 4. Chapter 266 is hereUy amended by adding after Section ~ the following

3 7 section: -

38 Section 8A. Any person who, as a result of or iu the course of unlawfully and

39 intentionally manufachuing a conholled substance as defined by section 31 of chapter 94C, or

40 any substance or product derived therefrom, causes a fue or explosion that causes uijury to a

41 dwelling house (as defined in section 1 of this chapter), structtu•e, building or real property, or

42 that causes injury to a motor vehicle, boat or other conveyance, whether such property is owned

43 by such person or by another, or is apparently abandoned, shall be punished by imprisonment in

44 the state prison for not snore than ten years, or by imprisomnent in a jail or house of correction

45 for not more than ri~vo and one half years.

46 SECTION 5. Section 102B of Chapter 266 is hereby amended by adding as a second

47 paragraph the following: -

48 Whoever wantonly or recklessly sets or uses a fire or fireworks or pyrotecluuc or any

49 incendiary or explosive device or material, as those tenus are definedui section 39 of chapter

50 148 and/or section 101 of chapter 266, and thereby causes injury to the property of another sha11

51 be punished by a fine of not more than one thousand dollars or Uy imprisonment for not more

52 than two years.



An Act Providing Iiiii~iuiiit~~ for Individuals Uncles- Abe ~1 ~eel~ing

Medical Assistance foi° an Alcoliol~~•elated Overdose

H. 90'x/ S. 111

dead Sponsors: Representative Jams Miceli and Senator Eileen Donoghue

I~npetacs

Witnesses to an alcohol overdose are often afraid to seek medical assistance for then fiiends,

fearing prosecution for underage druiking. Massachusetts has a large number of college students,

many of vvhoin are under 21, and patterns of consumption for many underage students can

include episodes of heavy dru~kiilg that may lead to alcohol overdose and poisoning. Immediate

medical assistance is critical for heating an alcohol overdose and fear of prosecution should not

be a barrier to requesting and receiving medical aid.

Neel

• The cui7ent "good Samaritan" statute, Chapter 94, Section 34A, provides iirununiiy from

prosecution for a person seeking medical assistance for a person experiencing a drug-

related overdose.

• The "good Samaritan" statute does not cui7ently provide immunity for a person seeking

medical assistance for a person experiencing an alcohol-related overdose.

Legislative Fix

• Creates a provision that provides inununity for persons under tv~=enty-one from cruninal

liability for purchasing or possessing alcohol when they seek medical assistance for

themselves or for another person experiencing an alcohol-related overdose.
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HOUSE DOCKET, NO. 633 FILED ON: 1/13/2017

1 r .l~~~~ ~I '~ s • s s • • e s s • • • • o n ~`~l ~o J~ ~~

~T~C ~DTYCTI~DTCYtiE~Yt~J Df ~~$~~L~t[~E~f~

PRESENTED BY:

Janes R. Miceli

To the Honorable Senate and House of Represe~ttatires of t/ie Comnto~nvealih of Massachusetts i~z Ge~aeral

Court assenzbTed.~

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act providing inununiry for individuals under age 21 seeking medical assistance for alcohol-

related overdose.

PETITION OF:

NAME: DISTRICT/ADDRESS:

.Ia»7es R Miceli ' 19th Middlesex

District Attorney Ma~~iat7 Ryan ;The Middlesex Dist~•ict Atto~°ney's O, ffice I S

Cofn»zofzivealtlz Ave. T~obur~z, MA 01801

Leo~~ai~d Mi~•~~a j 2nd Essex

Denise Provost ` 27th Middlesex

Ti»aotl7yR T~heZafZ ? IstBarnstable
i

Colleen Al Ga~•~y 36t1a Middlesex

Shaunfza L. O'Connell 3rd Bf•istol

Kay Kha~z ~ 11 tl~. Middlesex

Kevi~z J. Kuros St1a YVoT•cester
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HOUSE DOCKET, NO. 633 FILED ON: 1/13/2017

By Mr. Miceli of Wilmington, a petition (accompanied by bill, House, No. 907) of
 James R.

Miceli and others relative to providing immunity for individuals under age 21 seekui
g medical

assistance for alcohol-related overdoses. The Judiciary.

~rJE ~D1lT1l~OlY~1U~~'~~Y) A~ ~~~~~ICrJit~e~f~

In the One Hundred and Ninefieth General Court

(2017-2018)

Au Act providing immunity for individuals under age 21 seekuig medical assistan
ce for alcohol-

related overdose.

Be it enacted by the Se~rnte and House of Representatives i~a Ge~zeral Cozn•t assembl
ed, a~td by the azctl7orit~~

of the same, as follai~~s:

1 Chapter 13 8 of t]Ze General Laws is hereby amended by insertuig after section 34A the

2 following:

3 Section 34AA: Immunity from prosecution under Sections 34 or 34A for persons under

4 twenty-one years of age seeking medical assistance for self or other experiencing alcohol-
related

5 overdose.

6 (a) For the purposes of this section, alcohol-related overdose means an acute

7 condition, including, but not limited to, extreme physical illness, decreased level of

8 consciousness, respiratory depression, coma, mania, or death, resulting from the consumption
 or

9 use of alcohol or that a layperson would reasonably believe to be resulting from the consumpti
on

10 or use of alcohol for which medical assistance is required.

..



ll (b) A person under twenty-one years of age who, in good faith, seeks medical

12 assistance for someone experiencing an alcohol-related overdose shall not be charged or

13 prosecuted under sections 34 or 34A if the evidence for the charge of purchase or possession of

14 alcohol was gained as a result of the seeking of medical assistance.

15 (c) A person under twenty-one years of age who experiences an alcohol-related

16 overdose and is in need of medical assistance and, ui good faith, seeks such medical assistance,

17 or is the subject of such a good faith request for medical assistance, shall not be charged or-

18 prosecuted under sections 34 or 34A if the evidence for the charge of purchase or possession of

19 alcohol was gained as a result of the overdose and the need for medical assistance.
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SEf~ATE DOCKET, NO. 266 FILED ON: 1/18/2017

~~~ ~S`.̀ il ~~ o ., ~ o _ o ~ o 0 0 0 0 0 0 ~~~c~ 11

~rj~ ~~n~nYo~r~ie~ttrj ~f ~~~~cijii~et~~

Eileen M. Donoghue

To the Ho~aor•abTe Se~7ate mzcl House of Represe~atatives of the Comnzomvealtla of ~llassaclzzrsetis in General

Court assembled.•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act providing iuununity for individuals under age 21 seeking medical assistance for an

alcohol-related overdose.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

Eileen M. Do~zoghtte ~ Fi~~st Middlesex

..



SENATE DOCKET, NO. 266 FILED ON: 1/18/2017

SEllTA~E .. ... .. 1lTo. 111
By Ms. Donoghue, a petition (accompanied by bill, Senate, No. 111) of Eileen M. Donoghue for

legislation to provide immunity for individuals under age 21 seeking medical assistance for au

alcohol-related overdose. Consumer Protection and Professional Licensure.

~Yje C~o~~~l~~~it~ve~rtrj ~f ~:s~~eYju~ett~

I~ the One Hundred and Ninetieth General Court

(2017-2018)

Au Act providuig immiuuty for uidividuals under age 21 seeking medical assistance for an

alcohol-related overdose.

Be it enacted by the Sedate mad House of Repl•esef~tatn~es i~z Ge»ernl Cozn•t assembled, a~zd by flee autl7or-ity

of ilte same, as follol~~s:

1 Chapter 138 of the General Laws, as appearing in the 2014 Official Edition, is Hereby

2 amended by inserting after section 34A the following section:

3 Section 34AA. I~nviunity from prosecution under Sections 34 or 34A for persons under

4 21 years of age seeking medical assistatice for an alcohol-related overdose

5 (a) As used ui this section, the following word shall, unless the context clearly requires

6 otherwise, have the following nieanirig:-

7 `.`Alcohol-related overdose", an acute condition, uicluding, but not linuted to, extreme

8 physical illness, decreased level of consciousness, respuatoiy depression, coma, mania, or death,

9 resulting from the consumption or use of alcohol or that a layperson would reasonably believe to

10 be resulting from the consumption or use of alcohol for which medical assistance is required.
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11 (b) A person under 21 years of age who, in good faith, seeks medical assistance for

12 someone experiencing an alcohol-related overdose shall not be charged or prosecuted under

13 sections 34 or 34A if the evidence for the charge of purchase or possession of alcohol was gained

14 as a result of the seeking of medical assistance.

15 (c) A person under 21 years of age who experiences an alcohol-related overdose and is in

16 need of medical assistance and, in good faith, seeks such medical assistance, or is the subject of

17 such a good faith request for medical assistance, shall not be charged or prosecuted under

18 sections 34 or 34A if the evidence for the charge of purchase or possession of alcohol was gained

19 as a result of the overdose and the need for medical assistance.
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Ail Act Proliibitilig Gunfil•e Dii•ectied at Dwelling Hou
ses

H. 908/ S. ~~9

Lead Sponsors: Rept-esentative Rady Mom anc~ Sen
ator Eileen Donoghue

I~zpetus

On the evening of Monday, January 9, 2017, two bullets were fired 
through the window of a

home in Lowell. Just iwo days later, several more bullets were fee
d at the same home, including

one that entered the bedroom of a 14-year-oId boy who was sleepin
g at the time. Over the last

few years, there has been an alarming increase statewide in this d
angerous activity directed at

residential buildings, particularly ui densely-populated urban conunu
nities.

Currently, the discharge of a firearm near a home is oily punishable
 by a fine and/or up to 3

months ul jail under G.L. c. 269, § 12E. Shooting at windows and d
oors may provide a basis to

charge malicious destruction of property under G.L. a 266, § 127, b
ut effective prosecution

under that statute requires that the Commonwealth prove the de
fendant acted with hostility

toward the owner of the propexty. Oux current statutes are not an
 effective deterrent, as a

defendant who shoots at a Home could theoretically receive a less
 severe puivshment than

someone charged with a much less serious crime.

Neecl

• There is no statue that specifically addresses discharguig a fueai~n a
t a dwelling house.

• When a case arises, prosecutors are forced to charge a defendant 
with unperfect

alternatives such as discharging a fuea~7n within five hundred fee
t of a dwelling, or

malicious destruction of property.

• Whether a shooting is directed at a house and the people thereinto i
ntul-udate and cause

feat, or with the intention to physically harm someone inside, or bel
ieved to be inside, the

penalty should reflect the seriousness of that offense. 

----------------------------------------------------------
---------------------
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Legislative Fix

• Establishes an appropriate and precise charge fo
r the act of intentionally discharging a

fireal7u at a dwellvig.

• Sets forth sentencing options that are proportion
al to this serious crime.
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HOUSE DOCKET, NO. 1145 FILED ON: 1/18/2017

~ ~~! D~~ e • e s • • • • • o • • • o • 1 ̀aVJI~ ~W/~

~LTJC CrLDITXITCDI~YIJE~YfT~ Df ~~~~~t~U~Ett$

PRESENTED BY:

Rady Moen

Ta the Ho~aorable Senate mad House of Represe~ztatines of the Common~a~ealth of ~12assaclittsetts i~t General

Court assembled•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act prohibituig gunfire directed at dwe11uig houses.

NAME:

PETITION OF:

LDISTRICT/A.DDRESS:

Rady Mo»z 18t17 Middlesex

Marimz Rya~z (Dist~~ictAtto~•ney) ~ L

Eileen M. Do~zoghue `First Middlesex

Timothy R Whelan ~ 1st Barnstable

Ti-icia Faf•Zey-Bouvier• ~ 3rd Berks7~ire

Tackey Chan ~ 2nd Norfolk

Thor~ias A. Golden, Jf: 16t1~ Middlesex

Colleen M. Ga~•ry
--- — --

36th Middlesex
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HOUSE DOCKET, NO. 1145 FILED ON: 1/18/2017

By Mr. Mom of Lowell, a petition (accompanied by bill, House, No. 908) of R
ady Mom and

others relative to the penalties for using a weapon with intent to sp ike a dwelling h
ouse. The

Judiciary.

[SIIvIII,AR MATTER FII,ED IN PREVIOUS SESSION

SEE HOUSE, NO. 4314 OF 2015-2016.]

~Ije C~ull~liYu~Y~ue~rtYj of ~.~~~~eYjl~~ett~

In the One Hundred and Ninetieth General Cow~t

(2017-2018)

An Act prohibiting gunfire directed at dwelluig houses.

Be it e~zacted by 1/te Senate mzd House of Represe~rtatii~es i~a Ge~7er•al Court as
sembled and by the autlaorify

of the sane, as foTloi~~s:

1 Chapter 269 of the General Laws, as so appearui~, is hereby amended by inserting
 after

2 section 12F the following section:--

3 Section 12G: Whoever discharges an assault weapon, firearm, large capacity weapon,

4 machine gun, rifle, sawed-off shotgun, or shotgun, as defined in section one hundred ri
uenty-one

5 of chapter oiie hundred forty, with the uitent to strike a dwellulg, and as a resul
t does strike a

6 dwelling, shall be punished by imprisotunent in the house of correction for not more than 
21/z

7 years, or ui state prison for not more than 5 years, or by a fuse of not more than $10
,000, or both

8 such unprisonment and fine.
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SEDATE DOCKET, NO. 1050 FILED ON: 1/19/2017

a,y ~h '.I ~T~ • • • . o r o o a o o e o 0 1 ̀; ~~ Ll/~~

~GTje ~CDrttmcorr~e~it~j Df ~a~~~a~cTju~ett~

PRESENTED BY:

Eileen M. Dofzoghue

To the Honorable Se~~ate and House of Rep~•esentatires of the Comnao~zt~~ealtlz of Alassaclatrsetts in Ge~seral

Court assenzbled.~

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act prohibiting gunfire directed at dwelling houses.

PETITION OF:

NaME: I Dis~rxtcT/ADDxEss:

Eileen M. Donoghzre ~ First Middlesex

107



SENATE DOCKET, NO. 1050 FILED ON: 1/19/2017

SEl~ATE o 0 1`~~~ X39
By Ms. Donoghue, a petition (accompanied by bill, Senate, No. 839) of Eileen M. Donoghue for

legislation to prohibit gunfu•e directed at dwelluig houses. The Judiciary.

[SIlvIII,AR MATTER FILED 1N PREVIOUS SESSION

SEE HOUSE, NO.4314 OF 2015-2016.]

~rJE ~AllTIliD1Y~Ue~tYtYJ Of 1 kt~~k~CYJi[~E~~~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act prohibiting gunfire directed at dwelling houses.

Be it e~sacted by the Senate msd House of Representatives i» Ge~aeral Court assembled, and by Ilse attthority

of tl7e same, ar folloi~~s:

1 Chapter 269 of the General Laws, as so appearing, is hereUy amended by inserting after

2 section 12F the following section:-

3 Section 12G. Whoever discharges an assault weapon, fu~earm, large capacity weapon,

4 machine gun, rifle, sawed-off shotgun, or shotgun, as definedui section one hundred t~~venty-one

5 of chapter one hundred forty, with the intent to strike a dwelling, and as a result does strike a

6 dwelling, shall be punished by unprisonment in the house of correction for not more than 21/z

7 years, or in state prison for not more than 5 years, or by a fine of not more than $10,000, or Uoth

8 such vnprisonment and fine.



Aii Act to Properly Punish the Solicitation of
 Felony Crimes

H. 941

Lead Sponsor: Representative David Roger
s

Ii~zpetats

In September 2014, a Chelmsford roan solicited
 an undercover• Massachusetts State Police

Trooper posuig as a hit man to murder lvs estran
ged wife. After he was charged and while being

held prior to trial, he then solicited the mtuder of 
the State Trooper and another witness. For the

act of solicituig murder, lie could only be charge
d with a conunon law misdemeanor, subject to a

ma~uuuin senience of 21/2 years in the House of Correction. The SJC h
as previously lamented

this "notable deficiency" in the cruuinal law and
 corrunented that the task of revising the

schedule of punishments for soliciting felonies b
y the Legislature was "long overdue."

Commonwealth v. Barsell, 424 Mass. 737 (1997).

Neel

• The penalty for solicitation to coim.-nit a felony s
hould be proportional to the

crime comnutted.

• The puiushiizent for solicitation in Massachusetts 
has not been updated since the

common law rule was established.

• Other similar inchoate crimes such as conspira
cy and attempt have been amended

to ensure that the proper puiushinent is imposed.
 The Model Penal Code (§§5.02, 5.05),

Federallaw (18 U.S.C. §373), and many other 
states statutorily define and punish the

cringe of solicitation proportionally to the severit
y of the underlying offense (See, e.g.,

Ala. Code §13A-4-1(~; Ariz. Rev. Stat §13-1002;
 Cal. Pen. Code §653f; Del. Code tit.

11, § §501-503; Fla. Stat. Ann. §777.04; Me. Rev
. Stat. Ann. Tit. 17-A, § 153; N.H. Rev.

Stat. Ann. §629:2; N.Y. Penal Law §§100.00 e
t seq.; Or. Rev. Stat. §161.435; Tenn.

Code ~. §§39-12-102, 107; Tex. Penal Code
 §15.03).

— ---------------------------------------
-----------------------------------------
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Legislative Fix

• Provides for a range of pena
lties of up to 20 years, 10 

years, or 5 years in state pri
son, or

of up to 2 %2 years iu the Ho
use of Coi7ection, dependu

1g on the crime solicited, to
 peinlit

flexibility and uidividualiz
ed charguig and sentencuig

 determinations.

Detei7nines the appropriate p
unishulent by looki~ig to th

e purpose of the solicitatio
n

that is, the more serious th
e propose and sentence of t

he tulderlying crivle, the mo
re

severe the penalty.
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HOUSE DOCKET, NO. 625 FILED ON: 1/13/2017

~Tje ~~n~ir~niYi~eart~j ~f ~~~~~~~ju~etY~

PRESENTED BY:

David M. Rogers

To the Hof~of•able Se~~ate macZHortse of Repsese~:tatives of the Connno~~vealilz of Massacl~trsetls its Ge~ze7•a1

Court assembled.-

The undersi~ied le~islatois and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to properly punish the solicitation of felony crimes.

PETITION OF:

NAME: ,DISTRICT/ADDRESS:

David M. Rogers ~ 24t1~ Middlesex

Marian T. Ryan Offtce of the Middlesex District Attor~zey 1 S

Con~nlonivealth Ave, T~obuT~n, MA 01801

Denise Provost = 27t1a. Middlesex

Mike Connolly ~ 26th Middlesex

Carolyn C. Dykema = 8t1z Middlesex

1l~faijorie C. Decker :25th Middlesex

Bruce E. Tarr ~ Fi~•st Essex and Middlesex

Paul B~•odeur :32nd 112idca'lesex
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HOUSE DOCKET. NO. 625 FILED ON: 1/13/2017

HOUSE o a .. l~~T~o '4~~

By Mr. Rogers of Cauzbridge, a petition (accompanied Uy bill, House, No. 941) of David
 M.

Rogers and others for legislation to properly puiush the solicitation of felony crimes.
 The

Judiciary.

[SIlvIILAR MATTER FILED IN PREVIOUS SESSION

SEE HOUSE, NO. 4005 OF 2015-2016.]

~Y)C ~D11111YD1Y~1lQt~Y~YJ Df ~c~~~~CY)11~e~X~

In the One Hundred and Niuefieth General Court

(2017-2018)

An Act to properly punish the solicitation of felony crimes.

Be it enacted by the Senate and House of Represe~7tatives in Gei~eraJ Cozn•t assentble
c~ a~7d by tlae authoritJ~

of tlae same, as folloi~~s:

1 Chapter 274 of the General La~~cTs is hereby amended by adduig after Section 7 the

2 following section: -

3 Section 8. Whoever solicits, counsels, advises, or otherwise entices another to

4 commit a crime that may be punished by itnprisonment in the state prison and who intends th
at

5 the person, in fact, commit or procure the commitment of the crime alleged shall, except 
as

6 otherwise provided,'be punished as follows:

7 First, by imprisotunent for not more than 20 years in the state prison or for not

8 more than 21/2 half years in a jail or house of correction, or by a fine of not iuore than $10,000
, or
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9 by both such fine and imprisonment, if the infent of the solicitation, counsel, ~a~. vice or - - - — -

10 enticement is a crime ~unisliable by imprisomnent for life.

11 Second, by imprisoimient for not more than 10 years in the state prison or for not

12 more than 2'/z years in a jail or house of correction, or by a fine of not more than $10,000, or by

13 both such fine and imprisonment, if the intent of the solicitation, counsel, advice or enticement is

14 a crime punishable by imprisoiunent in the state prison for 10 years or more.

15 Third, by unprisoiunent for riot more than 5 years in the state prison or for not more than

16 21/z years in a jail or house of correction, or by a fine of not more than$5,000, or by both such

17 fine and imprisonment, if the intent of the solicitation, counsel, advice or enticement is a crime

1~ punishable by imprisomnent in the state prison for 5 years or more.

19 Fourth, by imprisonment for not more 2%z years in a jail or house of correction, or by a

20 fine of not more than $2,000, or by both such fine andunprisorunent, if the intent of the

21 solicitation, counsel, advice or enticement is a crime punishable by imprisotunent in the state

22 prison for less than 5 years.

23 If a person is convicted of a crime of solicitation, counsel, advice or enticement for which

24 crime the penalty is expressly set forth ui any other section of the General Laws, the provisions

25 of this section shall not apply to said crone and the penalty therefor shall be imposed pursuant to

26 the provisions of such other section.
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An Act to Define Inducing a Minoi• ilito ~~•ostitutioi~

H. 942

I1ead Sponsor=: Representative I)a~~icl Ra~ei•s

If~zpetus

In Coinmonwealtll v. Matos, 78 Mass. App. Ct. 578 (2011), the 
defendant was found guilty at

trial of inducing a 16-year-old minor to have sex with him for a 
fee. On appeal, the defendant

argued that the statute prohibiting this conduct required proof tha
t the muior had never

previously engaged in prostitution because the statutory langua
ge only prolvbited a person fiom

uiducing a minor "to become" a prostitute. The Appeals Court a
greed with this inteipretatioii of

the statutory language and ovei-tutned the conviction.

Neel

The cuiYent statute has been found to only apply when a minor 
has been induced into

prostitution for the very fist time. The statutory language has c
reated an unnecessarily

lunited prolubition.

• The Legislature has recognized the need to protect minor victun
s fiom commercial sexual

activity as evidenced by its enactment of the human trafficking 
statutes. This statute

which prohibits another aspect of commercial sexual activity sh
ould be updated so that it

reflects this same concern.

Legislrctive Fia:

• Broadens the statute to allow charges to be brought when a pers
on induces a minor to

engage in, agree to engage in, or offer to engage in prostitution 
or in sexual conduct with

another for a fee, regardless of then prior history.
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HOUSE DOCKET, NO. 627 FILED ON: 1/13/2017

~LJ~ W P~J ~ u u cn O o .. C O .. o O n n n o ~~ LY o /'

~rje ~bB1Y1r~u~Y~e~rY~j of ~~~~c~ju~ett~

PRESENTED BY:

David M. Rogers

To the Hoiaor•able Se~~ate mad House of Represe~7tati»es of t17e Comn:o~~inealth of Massacltuset/s ii2 Geizer•al

Court asser~tbled.•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to define inducing a minor into prostitution.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

David M. Rogers ~ 24th 111zddlesex

Marial~ T. Rya~z ~ Office of the Aliddlesex Dist~•ict Attof ney 1 S

j Co»~momvealth Ave, T~oburn, MA 01801

Deilise Provost 27t1a 1l7iddlesex

Ca~•olyn C. Dy~nza ~ 8th Middlesex

Michael S. Day :31stMiddlesex

Ma~jor~ie C. Decker• ~ 2Sth Middlesex

Paul B~~odeur~ j 32nd ~1liddlesex
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HOUSE DOCKET, NO. 627 FILED ON: 1/13/2017

By Mr. Rogers of Cambridge, a petition (accompanied by bill, House, No. 942) of David M.

Rogers and others relative to t}ie penalties for inducuig a minor to engage ni, agree to engage iu

or offer to engage in prostitution or se~nial conduct. The Judiciary.

[SIlv1II,AR MATTER FILED 1N PREVIOUS SESSION

SEE HOUSE, NO. 1558 OF 2015-2016.]

~rje ~~i~illin~~ive~Ytrj of ~~~~~cYjt~~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act to define inducing a minor into prostitution.

Be it e~aacted by the Serzcrte ai7d House of Representataves in Geiaeral Cotn•t assembled a~zd by the authority

of the sa»7e, as folloi~~s:

1 Section 1. The fu•st sentence of Section 4A of Chapfer 272, is hereby amended to provide

2 as follows: -

3 Whoever induces a minor to engage in or to agree to engage ui or offer to engage iu

4 prostitution or in sexual conduct with another person in rehu~n for a fee, or ~~c~ho lmowingly aids

5 and assists in such induceme~ut, shall be punished by imprisoiunent in the state prison for riot

6 more than five, nor less than tluee years, and by a fine of five thousand dollars.
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An Act to Clarify the Definition of a "Violent Crime" in Chapter 140

~~0 1282

Dead Sponsor: Rei~i•~seiitative David Li~sl~g=

b~zpetus

The Armed Career Criminal Act (ACCA), Chapter 269, section l OG, established enhanced

penalties for tu~lawful possession of fireainls, rifles, machine guns, and sawed off shotguns for

those with prior convictions or juvenile court adjudications fora "violent crime" or a "serious

drug offense."

The ACCA adopted the definition of "violent cringe" set forth in C1~apter 140, section 121,

which includes any crime punishable by iiuprisorunent for a tei7n exceeding one year, or any act

of juvenile delinquency involving the use or possession of a deadly ivea~o~z that would be

punishable by imprisoiunent for such term if committed by an adult, and that, in relevasit part,

"has as an eleiuent the use, attempted use ar threatened use of physical force or a deadly

1a~ea~o~z..."

Deadly ia~eapo~z was not defined in the statute and the Appeals Court leas held that a deadly

tia~ea~on is not synon~nnous with a danger°ous ~vea~oi~. Corrunonwealth v. Rezendes, 88 Mass.

App. Ct. 369 (2015). As a result, a prosecution conunenced under this prong of the definition of

"violent crime" is very difficult to sustain.

Need

The relevant prong of the definition of "violent crime" is cui7ently very nai~owly

construed as one involving the "use, attempted use or threatened use of... a deadly

}veapo~7." The statutory language, which does not defuse cleradly weapon, should viclude

both cleac~ly tinea~on and daiZge~•ous weapon.

o Throughout other sections of Massachusetts' criminal law the statutory language refers to

dafagerous weapons when setting forth conduct which creates aggravated penalties, such
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as: assault or assault and battery with a danger°ous ti-vea~o~z or other crones where the

defendant was aimed with a dct~2ge~°ozrs wea~o~2.

Legisl~rtive Fix

• Resolves the ambiguity created by the cui7ent language by pairing dcrngei^ors ~~~e~c~o~~

and deadly i~~eapor~ ul the defiiution of a violent crone.
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HOUSE DOCKET, NO. 872 FILED ON: 1/17/2017

~._Js"~~~ O O O U U 6 O O O O O .. O O .l_ `~~O ~~~~

~~je ~~I~tilxoi~i~e~It~j ~f ~~~~~crju~et~

PRESENTED BY:

David Paul Li~zsky

To t1:e Ho~aorabTe Senate aizd House of Represeratati>>es of the Conmto~zlvealtl7 of A7assachusetts in Ge~aeral

Court assembled

The undersia ied legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to clarify the definition of a "violent crime" in Chapter 140.

PETITION OF:

Nom: Dls~ucT/ADn~ss:

David Paul Lipsky ~ St1a Middlesex

MiclaeZle M. DuBois ~ 10th. Plyf~zouth
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MOUSE .. I~~. 128
By Mr. Lipsky of Natick, a petition (accompanied by bill, House, No. 1282) of David Paul

Lipsky and Michelle M. DuBois for legislation to clarify the definition of violent crimes ui the

law relative to fueariu sales. Public Safety and Homeland Security.

~~je ~~n~~iYnii~ie~rtYj of ~.~~~~cYju~ett~

In the One Hundred and Ninetieth General Conrt

(2017-2018)

Au Act to clarify the defvutiou of a "violent crime" in Chapter 140.

Be it enacted by the Senate ar7d House of Rep~•ese~atatn~es in General Court assevtbled, a~ad by the authority

of >he same, as follo~t~s:

1 SECTION 1: Chapter 140, Section 121 is amended by striking the words "deadly

2 weapon" as appearuig twice in the defuiition of "violent crime," and inserting twice the words

3 "dangerous or deadly weapon."
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An Act to Increase Safety on Public Ways

H. 1819

Lead Sponsor: Representative Michael Da~~

I»zpetus

The Comulonwealth is battling an opiate epidem
ic and overdoses are on the rise. Many of these

overdoses occux in or near cars on public roadwa
ys when users purchase narcotics and then

consume the d~~ugs unlnediately afterward.

Growuig awareness of the effectiveness of the re
versal drug iialoxone and increasing use of the

drug have meant that more people survive an ove
rdose. While that is true, people who have been

revived may continue to be in a compromised ph
ysical state after receivuig the drug. Where first

responders assist a person and the person's car 
is towed from the scene of the uicident, there is

ciu~ently nothing to prohibit them fioin being ab
le to retrieve then car fiom a tow yard shortly

after being resuscitated.

One concerned tow truck operator estimates that
 approximately 3-4 times each mouth he deals

with this situation. Tow operators have no recours
e but to release the car, even when the operator

was revived oily hours earlier with naloxone.

Need

• There is a mandatory period of impoundment in 
certain instances where a person is

alleged to be driving under the influence of al
cohol on a public way and then car has

been towed. Cu~7ently, there is no such law wher
e a car has been towed due to a drug

overdose occw7ulg on a public way.

• A mandatory 12 hour period of impoundmen
t will provide the person revived the

necessary time to recover from the effects of the
 overdose before they drive agaui on

public roadways, protecting both the driver and 
the driving public.

Legislative Fix

Provides for a mandatory 12 hole impoundme
nt period where an incapacitated person is

found to be the operator or in possession of a m
otor vehicle on a public roadway.

123



124



HOUSE DOCKET, NO. 949 FILED ON: 1/18/2017

~ ~lk~i~'1 • • e a o o a e • • e e e e • !. V~o ~Liill~~

~rje C~C~m~DrrYneait~j Df ~~c~~ac~ju~Ett~

PRESENTED BY:

Michael S. Day

To tl~e Honorable 5e~zate af7c1 House of Represe~atati>>es of the Connno~i~a~ealtlz of A2assacltusetts in Ger7eral

Court assembled.•

The undersigned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to increase safety on public ways.

PETITION OF:

Nom: DisnucT/ADDxEss:

Micl~aEl S. Day ! 31st tLliddlesex

Middlesex Dist~~ict Attof~ney Mariaia T. Ryan ' I S Co»a»zo~zwealtlz Avefzzre Woburn, MA

01801

Sheila C. Haf°f•i~zgton ~ IstMiddlesex

Jas~zes R Miceli ~ 19t1z Middlesex

Bruce E. Tarr ~ First Essex and IYliddlesex

Jose F. Tosado I. 9th HanapdeTz

Stevef~ Ult~~ino ~ 33rd Middlesex
~—- -

Chr~is i~alsh
- —

, 6th Middlesex

Ti»iotl~yR. Whelafz ` IstBa~-~~stable
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HOUSE DOCKET, NO. 949 FILED ON: 1/18/2017

By Mr. Day of Stoneham, a petition (accompanied by bill, House, No. 1819) of Michael S. Day

acid others relative to the towing of motor velvcles under operation by incapacitated persons.

Transportation.

~rje C~D~tt1iYfl~tiuet~rtYj of ~~~~~tIjtt~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act to increase safety on public ways.

Be it eizacted by tlse Senate aid House of Representatn~es i~a Geiaeral Court asser~ablec~' mad by the autlzoriiy

of tl~e smite, as folloi+~s:

1 SECTION 1: General Laws Part I Title XVI Chapter 111E, is amended to include the

2 following Section 9B which provides:

3 (a) For the purposes of this section, "incapacitated" shall have the same meaning as

4 is defined in Section 9A of Chapter 111E.

5 (b) Where an incapacitated person is found to be the operator of or in possession of a

6 motor vehicle on a public way, that motor vehicle shall be to~~ved away and impounded for a

7 period of twelve (12) hours.

8 (c) This (12) hour impoundment period shall be calculated from t1~e tune the vehicle

9 is towed. The costs for the towing, storage and maintenance of the vehicle shall be borne by the

10 operator or uidividual who retrieves the vehicle after the twelve (12) hour• hold period is

11 complete.
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An Act to Clarify Penalties for Violations Occurring

While Driving With a Hardship License

H. 1860

Lead Sponsor: Representative David Lipsky

If~zpetacs

In Commonwealth v. Mw-phX, 68 Mass. App. Ct. 152 (2007), the defendant, whose license was

suspended for driving under the influence, applied for and was granted a hardship license to

allow lum to drive under certain conditions. When lle violated the teams of that hardship license,

he ~~as only subject to a $100. fine. The Court held that while a person found to be driving a

motor vehicle with a license suspended for driving under the influence would be subject to a

sentence of 60 days in jail, because the defendant in this instance was granted a right to drive

pursuant to the hardship license, he could only be fined.

A defendant whose license was suspended for driving under the influence based on a conviction

in another state could not be convicted of driving on a license suspended for operating under the

influence because out of state convictions and revocations are not referenced in the statute.

Need

• There are several loopholes in our driving under the influence laws. The granting of a

hardship license during a suspension period should not lessen the penalty an individual

faces when continuing to drive unlawfully.

License revocations in other states for driving under the influence should not be heated

differently than those in Massachusetts.
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Legislative Fix

s Closes the hardship license loophole by amending the statute to treat driving outside the

tei~rns of a hardship license the same as driving on a license suspended for operating

under the influence.

Establishes the same penalty for driving with a license suspended by another jurisdiction

for d~.-iving under the influence as for driving with a license suspended for operating

under the influence in MA.
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HOUSE DOCKET, NO. 108 FILED ON: 1!5/2017

~~P C~ATTC11~O1~YpP~rt~ Df ~A$~~C~JUgEtY$

PRESEN"TED BY:

David Pau_Z Li~rsky

To the Ho~aorable Senate and Hortse of Represerriatines oft/~e Commo~aia~ealth of Alassacltusetts in Ge~aeral

Court assenabled.~

The undersigned legislators and/or citizens respectfully petition far the adoption of the accompanying bill:

An Act to clarify penalties for violations occuiruig while driving with a hat-dship license.

PETITION OF:

Nom: DISTRICT/ADDRESS:

David Paul Linsley Stla Aliddlesex

Maricn~ T. Ryafx (Dish•ictAttor»ey)
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HOUSE DOCKET, NO. 108 FILED ON: 1/5/2017

HOUSE o ~~o g~~~

By Mr. Linsley of Natick, a petition (accompanied by bill, House, No. 1860) of David Paul

Linsley and Marian T. Ryan (Dishict Attorney) relative to clarifying violations that occur while

driving with a hardship license. Transportation.

[SIMILAR MATTER FILED IN PREVIOUS SESSION

SEE HOUSE, NO.3032 OF 2015-2016.]

~~je (~oniill~iY~e~CtYj ~f ~R~~~eYju~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act to clarify penalties for violations occurring while driving with a hardship license.

Be it enacted by the Se~aate rnad House of Represe~:tatives i~7 Gei7eral Court assembled, a~ad by 
the autl7oi•i~j~

of the sane, as foTloivs:

1 Section 1. Section 23 of Chapter 90 of the General Laws, as amended by section 67 of

2 the Acts of 2009, is hereby amended in paragraph two by inserting, after the words "(1) of

3 section twenty-four," the follo~ving:-

4 "pursuant to para~•aph (fl(1) of subdivision (1) of section twenty-four,";

5 and in the same paragraph by inserting, after the words "section eight A or section eight

6 B of chapter ninety B, or pursuant to a violation of section 8, 9 or 11 of chapter ninety F," the

7 following:-

8 " or pursuant to a sunilar or like statute of another jurisdiction," ;
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9 and in the same paragraph by insertuig, after the words "right to operate oz• the issuance

10 to him of a new license to operate," the following:-

11 "or whoever operates a motor vehicle in violation of the teims of a hardship license

12 granted pursuant to M.G.L. Chapters 90, 90A or 90B," ;

13 and in paragraph four by visertvig, after the words "pursuant to paragraph (a) of

14 subdivision (1) of sections 24, sections 24G or 24L, subsection (a) of section 8 of chapter 90B,

15 sections 8A or 8B of chapter 90B or section 13 1/2 of chapter 265 ," the following:-

16 "or pursuant to a svnilar or like statute of another jurisdiction, or• whoever operates a

17 motor vehicle in violation of paragraph (a) of subdivision (1) of section 24, sections 24G or 24L,

1 ~ subsection (a) of section 8 of chapter 90B, sections 8A or 8B of chapter• 90B or section 13 %2 of

19 chapter 265 ,where such operation was pursuant to a hardship license granted pursuant to

20 M.G.L. Chapters 90, 90A or 90S or where such operation was outside the terns of such hardship

21 license,"

131



132



An Act to Mandate Domestic Violence and Sexual Assault Awarene
ss

Education for Aestheticians, $ai•bei•s, Cosmetologists, Electrologis
ts,

Hairdressers, Manicurists, and Massage Therapists

H. 1973

Lead Sponsor: Representati~Te Christine Bai-bei-

I»zpetus

While victuns of domestic violence or sexual assault may be reluctant to rep
ort abuse to law

enforcement, they may confide in their hairdresser, barber, manicurist,
 or massage therapist,

especially when they ha~~e had along-te~ni relationship. Similarly, perso
nal service providers

who are in close physical proximity to their clients mnay observe injurie
s or a change in a client's

appearance resulting from such abuse.

Providing these service professionals with education on domestic viole
nce and sexual assault to

increase their awareness about recob vzulg symptoms of abuse would h
elp them to assist clients

who confide in them.

--------------------------------------------------
------------------

Nee~l

Hairdressers, aestheticians, barbers, cosmetologists, electrologists, manicuri
sts, massage

therapists, and massage practitioners may be uniquely situated to assist
 clients who

confide in them about abuse. Education and paining about available lo
cal resources

would allow these professionals to safely refer a client who was interes
ted in obtaining

. help.

Legislcrtii'e Fix

• Requires completion of one hour of domestic violence and sexual assault 
awareness

education in order to obtain a license, or to receive a license renewal
, as an Aesthetician,

Barber, Cosmetologist, Electrologist, Hairdresser, Manicurist, Massage Ther
apist, or

Massage Practitioner, or to be an Instructor, Assistant Instructor, or Junior Insi~
uctor

thereof as applicable.
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• Mandates that post-secondary institution
s and massage therapy schools offer this ha

ini_ug

in order to obtaui, acid maintain, a license.

o Provides unmunity for service providers to e
nsure that they will not be held civilly or

criminally liable for acting in good faith ox for
 not acting on information obtained in the

course of their employment concerning potenti
al domestic violence or sexual assault.
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HOUSE DOCKET, NO. 2547 FILED ON: 1/19/2017

~~~~~~ o ~ o e • o • e • e • s • • • ~V ~J10 ~~~~

~~je ~onXllrfl~Y~e~Xf~j of ~~ag~~cTju~ett~

PRESENTED BY:

Clz~•istisze P. Baf•ber

To the Honorable Senate mzd Hozcse of Representati>>es of tlae Com»zoizwealth of Massacltzrsetts i~7 Ge~7eral

Cow•t assembled.•

The undersijned legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to mandate domestic violence and sexual assault awareness education for aestheticians,

barbers, cosmetologists, elecn~ologists, hairdressers, manicurists, and massage therapists.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

Chf istz~7e P. Barber 34th Middlesex

DA Ma~~ia~ T. Ryan 1 S Cona»zonivealth Ave~~zce, Rjobur», MA

01801

Paul J. Do~~ato 35t1a Middlesex_ __ _ _~

Michelle M. DuBois IOtlz Plymouth.

Kay Kha~a ~-
11 t1a Middlesex

-
Mi~ Connolly

-
26th Middlesex

CI~ris Walsli ~ 6tlz Middlesex
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HOUSE DOCKET, NO. 2547 FILED ON: 1/19/2017

~~~.T~~ o .. .. . 1lTo. 1973
By Ms. Barber of Somerville, a petition (accompanied by bill, House, No. 1973) of Clu-istine P.

Barber and others for legislation to mandate doviestic violence axed sexual assault awareness

education for aestheticians, barbers, cosmetologists, elecfrologists, hairdressers, manicurists and

massage therapists. Consumer Protection and Professional Licenstu•e.

~~je ~vnlilYv~Y~ue~rtYj ~f ~~c~~t~ccrjtt~ett~

In the One Hundred and Ninetieth General Court

(2017-201)

An Act to mandate domestic violence and sexual assault awaareness education for aestheticians,

barbers, cosmetologists, electrologists, hairdressers, niaiucurists, and massage therapists.

Be it e~sacted by the Senate arzd House of Representatives in Ge~seral Court asse»zbled, aizd by the authority

of tlae san7e, as follox~s:

1 Section 1. Chapter 112 is hereby amended Uy inserting at the end of the first paragraph

2 of Section 87BB the following:

3 No license will be issued to or renewed for any school unless it offers training of at least

4 one hour in domestic violence and sexual assault awareness and requires its students to attend

5 such training.

6 Section 2. Chapter 112 is hereby amended by adding Section 87CC 1/z:

7 To obtain a license issued by the Board as an Aesthetician, Barber, Cosiuetologist,

8 Electrologist, Hairdresser or Manicurist, or as au Insta-uctor, Assistant Ijistructor, or Junior

9 Assistant Instructor thereof as applicable, and for any license renewal, the applicant is required to
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10 complete one hour of domestic violence and sexual assault awareness education by a provider

11 approved by the Board.

12 A licensed Aesthetician, Barber, Cosmetologist, Electrologist, Hairdresser or Manicurist,

13 or Instructor, Assistant Instructor, or Junior Assistant Instructor thereof who completes the

14 domestic violence and sexual assault a~~areness education, or lus or her employer, shall not be

IS civilly or criminally liable for acting in good faith or failing to act on information obtained

16 during the cotuse of employment concerning potential domestic violence or sexual assault.

17 Section 3. Chapter 112 is hereby amended by inserting at the end of the second

18 paragraph of Section 87JJ the following:

19 No license will be issued to or reneRTed for any post-secondazy institution unless it offers

20 training of at least one hour in domestic violence and sexual assault awareness and requires its

21 students to attend such training.

22 Section 4. Chapter 112 is hereby amended by adding the follo~~ing subsection to Section

23 229:

24 (d) To obtain a license issued by the Board as a Massage Therapist or Massage

25 Practitioner, and for any license rene~~al, the applicant is required to complete one hour of

26 domestic violence and se~tal assault awareness education by a provider approved by the Board.

27 A licensed Massage Therapist or Massage Practitioner who completes the domestic

28 violence and sexual assault a~~areness education, or his or her employer, shall not be civilly or

29 criminally liable for acting in good faith or failing to act on information obtained dtuing the

30 course of employment concerning potential domestic violence or se~.tal assault.

137



31 Section 5. Chapter 112, Section 233, is hereby amended by inserting after the sentence:

32 "No school or entity uiay teach massage therapy unless licensed by the Board." and prior to the

33 sentence: "No person may instruct in a massage school unless he is licensed by the Uoard." the

34 following:

35 No license will be issued to or renewed for any school teaching massage therapy unless it

36 offers trauung of at least one hour iu domestic violence and seal assault awareness acid

37 requires its students to attend such t~•aining.
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An Act Crilniiializiiig Se~t~al Assault by Fi-aticl Uy a Medical Professional

I3.2289/ S. 835

Lead Sponsors: Representative Kate Hogan and Senator Eileen Donohue

Ir~zpeta~.s

Under existing law, when a medical or healthcare professional knowingly induces a patient to

engage in sexual intercourse or sexual touching b~~ falsely representing that the act is necessary

for a legitimate medical purpose, then behavior cannot be punished criminally. Where there is

either consent by the patient or a lack of explicit objection to such conduct, and there is no

physical force involved, these actions are not prosecutable under the cui7ent rape and seal

assault laws. Cui~ently, more than 26 states have enacted laws to address this egregious

behavior.

Need

• Tlus conduct, perpetrated under the guise of medical or therapeutic "treatment," violates

public policy and undermines a victim's consent and their sense of personal autonomy.

It is vnportant to make it clear that accomplishing sexual intercourse or sexual touching

by means of fraud in these circumstances is appropriately condemnable as rape or sexual

assault.

Legislative Fix

• Criminalizes instances of fiaud in~Tolvulg a medical or healthcare professional who

knowingly deceives a patient into engaging in sexual intercolu se or sexual touching for

other than a legitimate medical puzpose.

• Eliminates the traditional elements of sexual assault crimes, including "force" and "non-

consent," i~ithin these very specific circumstances.
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• Defines "medical or healthcare professional" to incl
ude groups of treatment providers

who are in a position of trust and upon whom vulner
able victims rely for appropriate care

and treatment.

• Adds these crimes to the law on the statute of limitatio
ns for seal assaults.

140



HOUSE DOCKET, NO. 2773 FILED ON: 1/20/2017

~~J ~~ ~ ~ e e e e e e o o e ~ e ~ e ~~~~ ~~~~

~Ije C~~~r~nYon~ae~~frj of ~~~~~~Tju~ett~

PRESENTED BY:

gape Ho~afz

To tlae Hof~at-able Serrate and House of Repr•ese~atatives of the Comntoizlnealtlz of Massaclzusetts iii General

Court assembled.•

The undersia ed legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act criminalizing sexual assault by fi•aud by a medical professional.

NaME:

PETITION OF:

~ DrsT~cT/ADD~ss:

Kate Hogan :3rd Middlesex

Jeiznife~~ E. Befzson 37th Middlesex

Danielle T~ Gregoi~~e ' 4th Middlesex

Ti~icia Fcn•Zey-Bouvie~~ ~ 3~•d Be~•ksl7ife

Susannah M. i~hi~ps :2nd Frankli~z

Carf~Zine L. GetZtile ; 13t1Z Middlesex

Jay R Kaufi~za~z ' IStli Middlesex

Steven Ulb-i»o ~ 33s•d Middlesex

Denise Provost :27th Middlesex

.Iasoiz ~1 L Leivis ;Fifth Middlesex

Ki»~ber•Zy~ Fergztso~2 = 1st T~orcester~

Caroly~7 C. Dykef~za :8th Middlesex

David Paul Lipsky ~ St1z Middlesex

Kenneth I. Gordo~a :21st Middlesex

Patrick M. O'Connor ` Plynaozrth and Norfolk

Lo~~i A. El~f~lich ` 8th Esse.~

.Tames J. Dwyer• 30t1a 11IicldZesex

Hannali Kane :11th Worcester•

141



Keiko M. O~•~•all 12th. B~•istol

.Iennifer L. Flmaaga~~ ~ Worcester ayrd Middlesex

Gailafvze M. Cariddi IstBei~kshire

A~Zgelo J. Puppolo, Jr. ~ 12th Hrn~~pden

Eileen M. Donoghue ' Fa~•st Middlesex
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HOUSE DOCKET, NO. 2773 FILED ON: 1/20/2017

,i_ '-mot ~ ll1:LY~ o 0 o e e e e e o e e e e e e 1 V ~o E~fi~s!

By Ms. Hogan of Stow, a petition (accompanied by bill, House, No. 2289) of Kate Hogan and

others relative to criininalizuig se~aal assault by fraud by a medical professional. Tlie Judiciary.

~~je (~Di~tilx~n~e~Ctrj ~f ~~~~Rt~ju~e~f~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act criminalizing sexual assault by fi•aud by a medical professional.

Be it e~aacted by tl2e Senate mad House of Represe~atatives in General Court assembled, a~zd by t1~e autlaority

of t17e same, as folloi~~s:

1 SECTION 1. Chapter 265 of the General Laws as appearing in the 2014 Official Edition

2 is hereby amended by inserting after Section 13H the followuig section:-

3 Section 13H%Z. Sexual Misconduct on a Patient or Client by a Medical Professional

4 (a) A person who is, or holds themselves out to be, a medical or health care

5 professional, and who commits an indecent assault and battery on a patient or client during the

6 course of diagnosis, counseling, or treatrnent, where consent to the act was procured by a false

7 representation that the act was for a bona fide medical purpose, shall be punished by

8 imprisonment ui the state prison for not more than five years, or by imprisonment for mot more

9 than t~~vo and one-half yeaxs in a jail or house of correction.

10 (b) Definition. As used in this section, the following words shall have the following

11 meaiung:
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12 "Medical or health ca~•e professional" refers to all individuals who provide professional

13 medical or health services, diagnosis, treatment or counseling, and shall include, but not be

14 limited to, doctors of medicine and osteopathy, dentists, nurses, physician assistants, physical

15 therapists, chiropractors, psychologists, social workers, iuedical technicians, mental health

16 counselors, substance abuse counselors, clergy members, and marriage and family counselors or

17 therapists.

18 SECTION 2. Said Chapter 265 of the General Laws, as so appearing, is hereby amended

19 by uiserting after Section 22C the following secfion:-

20 Section 22D: Rape on a Patient or Client by a Medical Professional

21 (a) A person who is, or holds themselves out to be, a medical or health care

22 professional, and who knowingly induces a patient or client to engage in natural or unnatural

23 sexual intercourse during the course of diagnosis, counseling, or treatment, where consent to the

24 intercourse was procured by a false representation that the act was for a bona fide medical

25 purpose, shall be punished by imprisonment in the state prison for not more than 20 years.

26 (b) Definition. As used in tivs section, the following words shall have the following

27 meaning:

28 Medical or health care professional refers to all individuals who provide professional

29 medical ar health services, diagnosis, treatment or counseling, and shall include, but not be

30 lunited to, doctors of medicine and osteopathy, dentists, nurses, physician assistants, physical

31 therapists, chiropractors, psychologists, social workers, medical technicians, mental health

32 counselars, substance abuse counselors, clergy members, and marriage and fanvly counselors or

33 therapists.
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34 SECTION 3. Section 63 of Chapter 277 of the General Laws, as appearing in the 2014

35 i~fficial Edition, is hereby amended by stt-ikinb out, in line 27, the word "13H" and inserting in

36 place thereof the following words:- 13H, 13H 1/z.

37 SECTION 4. Said Chapter 277 of the General Laws, as so appearing, is hereby amended

38 by spiking out, in line 4, the word "22A" and inserting in place thereof the following words:-

39 22A, 22D.
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SENATE DOCKET, NO. 1037 FILED ON: 1/19/2017

~r~~ ~~~~~7~r~~~~~~Xtr~ ~f ~~~~~r~u~~tt~

PRESENTED BY:

Ealeen M. Do~aoglzue

To the Ho~zor•able Senate aizd House of Represe~ztatn~es of t/ae Comnso~n~~ealtlz of ATassachusetts in Ge~aeral

Court assembTed.-

The undersized legislators and/or citizens respectfu113~ petition for the adoption of the accompanying bill:

An Act criminalizing seal assault by fraud by a medical professional.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

Eileefz M. Donoghue Fif st Middlesex _i__
Dist~~ictAtto~•~zeyMaf-ianT.Rya~z ISCorn~nonia~ealtl~Avenue, T~obur~~,

MA 01801

_

.Iaso~~ M. Levis :Fifth Middlesex ~ 1/24/2017

.Ianaes R. Miceli 19th Middlesex I/25/2017

Rady Mof~a ~ 18th ~lliddlesex 2/I/2017

Jennifer- L. Flatzcrgan ~ T~oi•cestef• af~d Middlesex :2/1/2017

Walter• F. Ti»zilty ~ NoYfolk, Bf istol atzd Plyn2outh 2%1/ 017

Ba~~baf a A. L'Itcrlie~z :Second Essex and Middlesex ~ 2/2/2017

Kate Hogafa 3r d Middlesex: 2/3/2017

Sl~eila C. HarYingto~z ~ IstMiddlesex _ ` 2/3/2017

Claf-is TYalsla ~ 6tlz Middlesex 2/3/2017

B~~uce E. Tarr = Fis st Essex mzd Middlesex 2/14/2017
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SENATE DOCKET, NO. 1037 FILED ON: 1/19/2017

SEllTATE o 0 0 0 0 o Noe 835

By Ms. Donoghue, a petition (accompanied Uy bill, Senate, No. 835) of Eileen M. 
Donoghue,

District Attorney Marian T. Ryan, Jason M. Lewis, James R. Miceli and other members of
 the

General Court for legislation to cruninalize se~aal assault by fraud by a medical profes
sional.

The Judiciary.

~~je ~v~ililzvi~ive~itYj flf ~~~~~cYju~ett~

In the Os~e Hueedred and NinetieEh General Court

(2017-2018)

A.n Act criminalizing sexual assault by fraud by a medical professional.

Be at e~zaeted by the Se~urte arzd Hozrse of Represe~atatn~es i~z Ge~~erccl Court asse
mbled a~ad by the auil7ority

of tlae sa~r~e, as foTloia~s:

1 SECTION 1. Chapter 265 of the General Laws, as appearing ui the 2014 Official Edit
ion,

2 is hereby amended by inserting after section 13H the following section:

3 Section 13H %z. Sexual Misconduct on a Patient or Client by a Medical Professional

4 (a) As used in this section, the following words shall, unless the context clearly requires

5 otherwise, have the following meaning:

6 "Medical or healt}i care professional", an individual mho provides professional medical

7 ~ or health services, diagnosis, treatment or counseling, and shall include, but not be lim
ited to,

S doctors of medicine and osteopathy, dentists, nurses, physician assistants, physical therapi
sts,

9 chiropractors, psychologists, social workers, medical teclviicians, mental health couns
elors,

10 substance abuse counselors, clergy members, and marriage and family counselors or thera
pists.
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11 (b) A person who is, or holds themselves out to be, a medical or health care professional,

12 and who commits an indecent assault and battery on a patient or client during the course of

13 diagnosis, counseling, or treatment, where consent to the act was procured by a false

14 representation that the act was for a bona fide medical purpose, shall be punished by

15 imprisonment in the state prison for not more than five years, or by imprisonment for not more

16 than tc~~o and ozie~half years in a jail or house of correction.

17 SECTION 2. Said chapter 265 ofthe General Laws, as appearing in the 2014 Official

18 Edition, is hereby amended by inserting after section 22C the following section:

19 Section 22D. Rape on a Patient or Client by a Medical Professional

20 (a) As used in this section, the following words shall, unless the conte~ clearly requires

21 otherwise, leave the following meaning:

22 "Medical or health care professional", an individual who provides professional medical

23 or health services, diagnosis, treatment or counseling, and shall include, but not be lunited to,

24 doctors of medicine and osteopathy, dentists, nurses, physician assistants, physical therapists,

25 chiropractors, psychologists, social workers, medical technicians, mental health counselors,

26 substance abuse counselors, clergy members, and Marriage and family counselors or therapists.

27 (b) A person who is, or holds themselves out to be, a medical or health care professional,

2~ and who knowingly induces a patient or client to engage in natural or unnatural sexual

29 intercourse during the course of diagnosis, counseling, or t~•eatment, where consent to the

30 uitercourse was procured by a false representation that the act was for a bona fide medical

31 piupose, shall be punished by imprisonment in the state prison for not more than 20 years.
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32 SECTION 3. Section 63 of chapter 277 of the General Laws, as appearing in the 2014

33 Official Edition, is hereby amended, in line 27, by striking out the word "13H" and inserting in

34 place thereof the following words:- 13H, 13H1/2

35 SECTION 4. Said section 63 of chapter 277 of the General Laws, as appearing in the

36 2014 Official Edition, is hereby amended, in line 4, by striking out the vc~ord "22A" and inserting

37 in place thereof the followuig words:- 22A, 22D
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An Act to Extend the Statute of Limitations for Incest
H. 2314/ S. 836

Lead Sponsors: Representative John Lawn and Senator Eileen Donoghue

Ifnpetus

Embal7assment, humiliation, shame, acid trauma are a few of the factors that may cause survivors

of sexual assault to delay in rliaking timely reports to law enforcement. Survivors who eventually

report may do so only after periods of considerable delay, sometimes years later. When the

perpetrator is a fanuly member or caretaker, the trauma inay be even more complex.

Perpetrators of incest often use then access to victims, or a victim's dependency on them, to

exert fear and intimidation that prevents survivors from reporting while the physical abuse is

ongoing and even after it has ended.

------------------------------------------------------------------------------------

Need

• The Legislature addressed the complex issues in reporting and pursuing charges of sexual

assault in 1996 when it increased the statute of limitations for prosecuting these crimes.

The amendment, however, did not apply to the crime of incest.

• Cut7ently, the statute of limitations begins to run when a victim reaches the age of 16. At

16, however, many survivors of incest are still living in the same home as, and are

dependent upon, the perpetrator of the crime.

• An extension of the tolling period to the age of 18, when survivors would no longer

legally be under their peipehator's care and control, would better address the particular

dynamics that survivors of incest face and is appropriate.

Legislative F~~

• Amends the statute of limitations for prosecuting crimes of incest so that it is

commensurate with the time period that cur-~ently applies to other sex assault crimes.
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HOUSE DOCKET, NO. 3000 FILED ON: 1/20/2017

~~~~~'~'a o o ... e a o e o 0 o e e ~ ~V~~ ~~~`tf'

~~j~ C~~rnrrrvrr~a~a~It~j of ~.s~~~a~~ju~ett~

PRESENTED BY:

Jo1:~z J. Lawaz, Jf:

To the Honorable SeiTate acid House of Representatives of the CommoinvealtJz of Massachusetts irz Ge~ae1•a1

Court assernbled.-

The undersiD ied legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

An Act to extend statute of lunitations for incest.

PETITION OF:

NAME: I DISTRICT/ADDRESS:

.Iohn J. Lcnvn, Js'. ~ 10th Middlesex

DA Mai•imz T. Ryan 1 S Co»z~nonivealtla Ave. T~obur~z, MA 01801

.Iai~~es M. Cant►vell , 4t1~ Pl~n~zouth

11la~joi ie C. Decker° 125th Middlesex

Paul R. Heroux _2nd Bristol ` __

Hannah Kane = lltla Worcester

Baf°bara A. L'Italie~z ' Secoizd Essex and Middlesex

Keiko M. Or~rall j 12th B~•istol

David M. Rogers 2~tIZ Middlesex

Tlao~nas M. Sta~~ley 19tli Middlesex

Tin~otlzy R T~lielaiz IstBa~~nstable
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HOUSE DOCKET, NO. 3000 FILED ON: 1/20/2017

1~~ CJ PJ~ e o 0 o e o e e e e e e • • • 1\ o. 2314

By Mr. Lawn of Watertown, a petition (accompanied by bill, House, No. 2314} of Jolul J. Lawn,

Jr. and others relative to extenduig the statute of limitations for incest. The Judiciary.

[SII~~II~AR MATTER FILED IN PREVIOUS SESSION

SEE HOUSE, NO. 1443 OF 2015-2016.]

~YJC ~D111111D1Y~1lE~Ytr) Df ~~~g~CYJiI$P~t$

In the One Hundred and Ninefieth General Coui~f

(2017-2018)

An Act to extend statute of luuitations for incest.

Be it e~~acled by the Seiaate mrd House of RepreserTiatines in GeTaeral Cozn•t assembled, mid by Ilse a
crthorii~~

of the same, ns folloia~s:

1 Section 1. The second paragraph of Section 63 of Chapter 277, is hereby amended to

2 provide as follows: -

3 Not~~~ithstanduig the first paragraph, if a victim of a crone set forth ui section 13B, 13F,

4 13H, 22, 22A, 23, 24B, 26A or• 50 of chapter 265, or section 1, 2, 3, 4, 4A, 4B, 5, 6, 7, 8, 12, 13,

5 26, 28, 29A, 29B, 33, 34, 35 or 35A of chapter 272 is under the age of 16 at the tune the crone is

6 conunitted, or, if a victiul of section 17 of chapter 272 is under the age of 18 at the toile the

7 crime is coiiunitted, the period of limitation for prosecution shall not continence until the victim

8 has reached the age of 16 (or has reached ale 18 if a victim of section 17 of chapter 272) or the

9 violation is reported to a law enforcement agency, ~~~hichever occurs earlier.

154



SENATE DOCKET, NO. 1039 FILED ON: 1/19/2017

S~L1~e'~ o o e o a e e e e e e e a ~ ~~~o uJ/~~

~~}e ~a11~i1torti~e~Ct~j Df ~~~~~~r~~t~ett~

PRESENTED BY:

Eilee~a M. Do~Zoglzue

To ll7e Honorable Sef~ate a~ad Hortse of Representatives of the Cormnoinvealt)z of Massachztsetis
 in General

Courf assembled.

The undersia ied legislators and/or citizens respectfully petition for the adoption of the accompanyin
g bill:

An Act relative to the crone of incest.

PETITION OF:

Nom: DISTRICT/ADDRESS:

Eileen M. Donoghue ` Fig st Middlesex

Dist~•ict Atto~~ney AIa~•ia~a T. Rya~z
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SENATE DOCKET, NO. 1039 FILED ON: 1/19/2017

SEl~TATE o 0 0 o v o e a o I~̀~aX36
By Ms. Donoghue, a petition (accompanied by bill, Senate, No. 836) of Eileen M. Donoghue and

District Attorney Marian T. Ryan for legislation relative to the crime of nicest. The Judiciary.

~rJe ~D11111TD1t~11C~~~~J Df ~~~~~L~Ji1~E~t~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act relative to the crime of incest.

Be it e~zacted by tl~e Se~zate and House of Representatives in General Cozn•t asseniblecl, a~ad by the autllorit~~

of the sane, as folloia~s:

1 SECTION 1. Section 63 of chapter 277 is hereby amended, in 1uie 28, by striking out the

2 figure "17".

3 SECTION 2. Section 63 of chapter 277 is hereby amended by inserting after the second

4 paragraph the following paragraph:-

5 "Notwithstanding the first paragraph, if a victun of a crone set forth in section 17 of

6 chapter 272 is under the age of 16 at the time the crime is committed, the period of limitation for

7 prosecution shall not continence until the victim has reached the age of 18 or the violation is

8 reported to a law enforcement agency, whichever occtu•s earlier."

156



An Act I'i ovidin~ Protection ~i~om child Enticeln~nt

I~. 3028/ S. X88

Lead ~ponsoi•s. Representative Paul Bi•odeni• and 5eiiatoi~ Jason Le~~~is

I~azpettcs

As she was leaving work, a fotu-teen-year-old gul was approached by a man in an Asl~laxid

parking lot who asked her if she wanted a ride. After responding "no," the roan unmediately

shouted "get in the truck." The teenager ran and sought help from the first person she

encountered.

At vial, a jury found the defendant guilty of child enticement, but the judge later dismissed the

charge upon a fording that the evidence was insufficient to prove what the defendant intended to

do with the child by luring her into the tiucic. The Appeals Cozu-t held that cornering the cluld

and orderuzg her into the truck did not establish that the defendant intended to forcibly confine

her. Commonwealtll v. LaPlante, 73 Mass. App. Ct. 199 (2008).

Neel

The ciu~ent child enticement statute was enacted in response to an earlier SJC opuuon

which held that attempting to lure a child into a motor vehicle was insufficient to

establish an attempted kidnapping. Commonwealth v. Banfill, 413 Mass. 1002 (1992).

However, the Appeals Court's snore recent i~iteipretatioil of the cui7ent statute reflects

that an issue with the law still reiiiains and children who inay be hai~ned aye not

protected.

Specific u~~la~uful uitent should be presumed where a stranger attempts to lure a child into

a vehicle.
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Le~islretive ~'i~;

• Revises the existing child enticement statute to minor that of other jurisdictions by

elvninatiug the requirement to prove a specific unlawful intent when a stranger entices a

child under the age of 16 into a vehicle.

• Requires a showing that the actions were taken without the pei7nission of the child's

paient or guardian or without other authority to do so.

Provides an affu~mative defense for actions undertaken based on a reasonable belief that

they are iu the best interests of the child so as to encourage, rather than criminalize, well-

intentionedbehavior.
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HOUSE DOCKET, NO. 3194 FILED ON: 1/20/2017

HOUSE o 0 0 0 0 0 ~ o ~ C o e e o ~`~~o ~ ~~ ~

~r~~ ~D~~~~~~~~~~~rt~ of ~~~~~er~t~~et~~

PRESENTED BY:

pC4Pf1 ~I'OI~L'd4F'

To t1Te Honorable Senate a~ad House of Representati>>es of the Conm:o~7il~ealtlz of Massacl:trsetis i~t General

Court assensbled.•

The undersib ed legislators and/or citizens respectfully petition for the adoption of ttie accompanying bill:

An Act providing protection fiom child enticement.

PETITION OF:

NAME: DISTRICT/ADDRESS:

Paul Brodeuf• 32tzd Middlesex

Dist~•ict~lttoiney Maria~z Ryan ~ 1 S Coml~zo~zivealtl~ Avefzue YVobzcrn, MA

01801

Kenneth I. Gordon ~21 st Middlesex

Jason M. Lewis ' Fiftlz Middlesex

Ba~~bara A. L'Italien ~ Second Essex and Middlesex

Kay Kha~z ~ 11th Middlesex_

CI~~•is T~als7z i 6tla Middlesex

Sal N. DiDot~ae~zico ;Middlesex a»d Sz ffolk
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HOUSE DOCKET, NO. 3194 FILED ON: 1/20/2017

I~OUSE o o a o 0 0 0 0 0 0 0 0 o a e Noe3028

By Mr. Brodeur of Meh~ose, a petition (accompanied by bill, House, No. 302) of Paul Brodeur

and others relative to providing protection fiom child enticement. The Judiciary.

[SIl~~IILAR MATTER FLED IN PREVIOUS 5ES SION

SEE HOUSE, NO. 1202 OF 2015-2016.]

~ije (~~i~~i1i4~~~e~rtlj of ~~~~~~rjTi~ett~

In the One Hundred and Ninetieth General CourE

(2017-2018)

An Act providing protection fi oiu child enticement.

Be it eizacted by the Se~aafe and House of Representatives i~a General Corr! assensbled, a~ad by Ils
e auil~o~•ity

of tlae sanse, as folloi~~s:

1 SECTION 1. Section 26C of chapter 265 of the General Laws, as amended by Chapter

2 267 of the Acts of 2010, is hereby amended by inserting after the existing subsection (b), a ne~~v

3 subsection (c) as follows:

5 (c) No person, by any means and without privilege to do so, shall knowingly entice any

6 child.under the age of 16, or someone he believes to be a child under the age of 16, to enter into

7 any vehicle, if:

8 (1) The person does not have the express or unplied permission of the parent, guardian,

9 or other legal custodian of the child in undertaking the activity; and
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10 (2) (i) The person is not a law enforcement officer, emergency services provider as

ll defined in section ?1-507, firefighter, or other person who regularly provides emergency

12 services, is not the operator of a bookmobile ar other such vehicle operated by the state or a

13 political subdivision and used for informing, educating, organizing, or transporting children, is

14 not a laid employee of, or a volunteer for, a nonprofit or religious organization which provides

15 activities for children, and is not an employee or agent of or a volunteer acting under the

16 direction of any board of education or (ii) tie person is a person listed in subdivision (c)(2)(i) of

17 this section but, at the time the person undertakes the activify, he or she is not acting ~~vithin the

18 scope of his or her lawful duties in that capacity.

19 (3) It is an affirmative defense to a charge under this subsection (c) that the person

20 undertook the activity in response to a bona fide emergency situation or that the person

21 undertook the activity in response to a reasonable belief that it was necessary to preserve the

22 health, safety, or welfare of the child.

23 (4) Airy person who violates this subsection (c) shall be punished by imprisonment in the

24 state prison for not more than 5 years, or in the house of correction for not more than 2 1/2 years,

25 or by both imprisorunent and a fine of not more than $5,000.
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SENATE DOCKET, NO. 211 FILED ON: 1/13/2017

~Ije ~D1ttTfYDttY11C~rt~J Df ~~~~~C~U$Ett~

PRESENTED BY:

Jason 11~ Lewis

To t17e Ho~rorable Senate a~ad House of Representatives oft/ae Conr~noma~ealth of Massachusetts i~7 Ge~7eral

Court assembled.'

The undersib ied legislators and/or citizens respectfully petition for the adoption of the accompanying bill:

Au Act providing protection from child enticement.

PETITION OF:

N.~: DlsTTucT/ADD~ss:

Jason M. Lewis F~Iz MiddZeseti

Ma~•ia~a T. Rya~z, Middlesex District = 1 S Co»z~no~z~vealth Avenue Wobur~z, MA

Atto~•~zey :01801
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SENATE DOCKET, NO. 211 FILED ON: 1/13/2017

SENATE o o o o a o ~ o o O e e a I`~~~~~~
By Mr. Lewis, a petition (accompanied by bill, Senate, No. 888) of Jason M. Lewis and Marian

T. Ryan, Middlesex District Attorney for legislation to provide protection fioni child enticement.

Tlie Judiciary.

[SIMILAR MATTER FII,ED IN PREVIOUS SESSION

SEE SENATE, NO.858 OF 2015-2016.]

~rje ~CDmiltvttiue~YtYj of ,~~[~~~eYjic~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act providing protection from c}uld enticement.

Be zt e~aacted by the Se~7ate and Hause of Represe»latii~es i~a Ge~aeral Court assemblec~ and by tlae aullTorit~~

of tl~e same, as follotia~s:

1 SECTION 1. Section 26C of chapter 265 of the General La«~s, as amended Uy Chapter

2 267 of the Acts of 2010, is hereby amended by inserting after the existing subsection (b), a new

3 suUsection (c) as follows:

4 (c) No person, by any means and without privilege to do so, shall knowingly entice any

5 child under the age of 16, or soineoue he believes to be a child under the age of 16, to enter into

6 any vehicle, if:

7 (1) The person does not have the express or implied permission of the parent, guardian,

8 oz' other legal custodian of the child in undertaking the activity; acid

164



(2) (i) The person is not a law enforcement officer, emergency services provider as

10 defined in section 71-507, firefighter, or other persotl who reb larly provides emergency

11 services, is not the operator of a bookmobile or other such vehicle operated by the state or a

12 political suUdivision and used for informing, educating, organizing, or transporting children, is

13 not a paid employee of, or a volunteer for, a nonprofit or religious organization which provides

14 activities for children, and is not an employee or agent of or a volunteer acting under the

15 direction of any board of education or (ii) the person is a person listedui subdivision (c)(2)(i) of

16 this section but, at the time the person undertakes the activity, he or she is not acting within the

17 scope of his or her lawful duties in that ca~acit~T.

18 (3) It is au affirmative defense to a charge wider this subsection (c) that the person

19 undertook the activity in response to a bona fide emergency situation or that the person

20 undertook the activit~~ in response to a reasonable belief that it was necessary to preserve the

21 health, safety, or welfare of the child.

22 (4) Any person who violates this subsection (c) shall be punished by imprisomnent in the

23 state prison for not more than 5 years, or in the house of correction for not more than 2 1/2 years,

24 or by both imprisonment and a fine of not more than $5,000.
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An Act to Protect the Property of Elder or Disabled Persons
H. 3029

Lead Sponsor: Representative Paul Brodeur

Impetus

An 86-year-old woman, a widow with no children, lay in a nursing home bed near death. She
was confused and was no longer able to recognize the family friend who served as her healthcare
proxy. While heavily medicated, the woman was duped by her neighbor into signing over a quit-
claimdeed of her property.

The neighbor was charged and convicted in the Middlesex Superior Court with larceny of
property valued over $250. from an elder-ly person. On appeal, the SJC reversed the conviction,
determining that in order to be found guilty, the defendant himself--rather than a reasonable
person in his position-- must be shown to have known the victim lacked capacity to consent.

Need

• Given that elder and disabled persons maybe especially vulnerable to fraud, the focus of
the analysis should be on whether there is a showing that they gave their consent to the
transfer of property.

• Financial exploitation of an elder or disabled person is frequently committed by people
with close access to them, including: family members, friends, neighbors or caretakers.

• Legal protections should exist to protect the state's senior population, especially
considering the projected population growth of this demographic. It is estimated that
nearly 1.5 million Massachusetts residents (about 21%) will be 65 years or older by 2030.
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Legislative Fix

• Creates a chargeable offense where an elderly or disabled person does not give consent to
the conveyance of their property.

• Provides elderly and disabled victims with restitution commensurate with the value of the
property.

• Requires a caretaker, where there is one, to be present when property is conveyed to a
third party to verify that the transfer was voluntary and lawful.
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HOUSE DOCKET, NO. 3199 FILED ON: 1/20/2017

11t1~ ~J t~1Li ~ e a a e € ~ ~ ~ o o e e e o ~ ~o c,_1'~b1~

--~

~Ije ~~»til~niT~i~~Ytrj Hof ~'[~~~~r~jt~~ett~

PRESENTED BY:

Parsl Ba•ode~9r~

To the Honorable Sei7ate ar~d House of Represe~atatives of the Comnaomvealfl: of Mass
achusetts in Ge~1er•aT

Com•t assembled.•

The midersigned legislators and/or citizens respectfully petition for the adoption
 of the accompanying bill:

An Act to protect property of elder or disabled persons.

PETITION OF:

NAME: ~ DISTRICT/ADDRESS:

Paul B~~odeui• ~ 32nd Middlesex

District Attoi~~aey Ma~•iar~ Rya~Z 1 S Com»zofa.lvealth Ave~aare, Wobu~~n, MA,

01801

Jason M. Lewis ~ F~Iz Middlesex

Steven S Ho~a~itt _—~

~

4th Bristol

Steven Ult~~ino _ 33rd Middlesex

Jal~~es M. Mu~~h}~ nth Norfolk

Chf~is T~als1~ 1 6t12 Middlesex

Gailanne hL Ca~•iddi 1st Be~~kslli~•e

.Im~aes B. Eldridge ~ Middlesex and Worcester
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HOUSE DOCKET, NO. 3199 FILED ON: 1/20/2017

I~OUSE .. o o a o a a o o l~Toe 309

By Mr. Brodeur of Melrose, a petition (accompanied by bill, House, No. 3029) of Paul Brodeur

and others relative to the penalties for property crimes against elderly or disabled persons. The

Judiciary.

[SIlv1II,AR MATTER FILED IN PREVIOUS SESSION

SEE HOUSE, NO. 1206 OF 2015-2016.]

~rje ~~11Yiitol~~ie~rtr of ~~~~Rcrjii~ett~

In the One Hundred and NinetieEh General Court

(2017-2018)

An Act to protect property of elder or disabled persons.

Be zt e~zacted by the Seizate and House of Re~~~esentatives in General Court asse»iblec~ a»d by the autlaor~aty

of the sm~ze, as follows:

1 SECTION 1: Chapter 266, Section 30 is amended by adding subsection (6), as follows:

2 (6) Whoever, without consent of the owner, obtains possession or control over the

3 property of another, sixty years of age or older, or of a person ~~t~ith a disability as defined in

4 section thirteen K of chapter two hundred and sixty-five, if the value of such property exceeds

5 one thousand dollars, shall be guilty of unlawful possession of properly, and shall be punished by

6 imprisonment in the state prison for not more than five years or in the house of correction for not

7 more than two and oiie-half years, or by a fine of not more than twenty-five thousand dollaxs or

8 by both such fine and imprisonment; if the property is an interest in real estate, whoever is guilty

9 of unlawful possession of property shall be punished by imprisonment in the state prison for not

10 more than ten years ar ui the house of correction for not more than two and one-half years, or by

170



11 a fine of not snore than fifty thousand dollars or by both such fine and irnprisomnent, and shall

12 restore or forfeit such interest in real estate to the owner. The court inay order, regardless of the

13 value of the property, restitution to be paid to the victim commensurate with the value of the

14 property. If there is a caretaker as defined in section thirteen K of chapter h~vo hundred and

15 sixty-five for the person wlio is the owner, the consent of the owner shall not be deemed

16 voluntary and la~~~ful to convey the property unless witnessed in writing by the caretaker. A

17 caretaker may not witness the consent of the owner if the caretaker intends to receive or does

18 receive any interest in the propet-ty conveyed or any other benefit as witness.
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HOUSE DOCKET, NO. 3206 FILED ON: 1/20/2017

~~~T~I~ o 0 0 0 0 0 0 0 0 0 0 0 ~ Noo ~~c~~

~ije ~(Cnrr~~ttunYneaYfTj Df ~a~~~cTju~etf~

PRESENTED BY:

Paul Ba•ode~t~~

To tlae Ho~aof•able Senate a~td Hoz~se of Representati>>es of the Co~rinTom~~ealt)z of Massachusetts i~z General

Court assembled.•

The undersigned legislators and/or citizens respectfully pefition for the adoption of flee accompanying Uill:

An Act to define abuse and neglect of a child.

NAME: DISTRICT/ADDRESS:

PETITION OF:

Paul Brodeur• ~ 32nd Middlesex

Dist~•ict Attorney 11~Ia~~ia~~ Rya~z j I S Co»zmoni~~eaZtlz Avenue, T~obu~•n, MA,

01801
.. _..

Ma~joi~ie C. Decker
i—
25th Middlesex

Barbma A. L'Italie~z ~ Seco»d Essex and Middlesex

CI23'LS WQZSII 6th Middlesex_.
.Ianzes B. Eld~•idge

—_
'Middlesex mid Worcestef-

Br~uce E. Ta►~r Fifst Essex and Middlesex

_ r
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HOUSE DOCKET, NO. 3206 FILED ON: 1/20/2017

HOUSE .. o 0 0 0 0 0 o e ~ No e 3 03 0

By Mr. Brodeur of Melrose, a petition (accompanied by bill, House, No. 3030) of Paul Brodeur

and others for legislation to fiu-ther define abuse and neglect of children. T'he Judiciary.

~rje (~fliitilYu~Y~ue~Ctrj ~f ~~~~Rcrjit~ett~

In the One Hundred and Ninetieth General Court

(2017-2018)

An Act to define abuse and neglect of a child.

Be it e~7acted by the Se~aate and Horse of Representatives in Ge~aeral Com-t assenlbTer.~ a~zd by the autlzorit~~

of ilte sm~7e, as follo~a~s:

1 Sectionl. Section 21 of Chapter 119 of the General Laws, as appearing iu the 2014

2 official edition, is hereUy amended by inserting afrer the words "or neglect" in line 5 the

3 followuig definition:

4 "Abuse", both physical and sexual abuse. Any uidividual, not limited to a caregiver, may

5 commit abuse.

6 Section 21 of Chapter 119, as so appearing, is hereby further aniended by inserting after

7 the words "child advocate" in line 74 the following defuution:

8 "Neglect", the failure by a caregiver to take those actions necessary to provide a child

9 with muiimally adequate food, clothing, shelter, medical care, supervision, emotional stability

10 and growth, or other essential care, including malnutrition. Neglect may be deliberate or through

11 negligence or uiabiliiy, but it cannot be due solely to inadequate economic resources or due
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12 solely to the e~stence of a handicapping condition. Actual injury, whether physical or

13 emotional, is not required.

14 Section 21 of Chapter 119, as so appearing, is hereby further amended by inserting after

15 the words "t~•ansitional assistance" in Lines 77- 78 the following definition:

16 "Physical abuse", anon-accidental act that causes or creates a substantial risk of physical

17 injury to a child, including knowingly or recklessly engaging in behavior that was dangerous to

18 the child and resulted in iujtuy. Intent to cause injury to the child is not required.

19 Section 21 of Chapter 119, as so appearing, is hereby further amended by inserting after

20 the words "mental faculty" in line 87 the following definition:

21 "Sexual abuse", (1) Anon-accidental sexual act with a child that causes harm or

22 substantial t-isk of harm to the child's health or welfare. In deterniining whether the act causes

23 such harm or substantial risk of harm, the following factors are to be considered: ~~vhether the act

24 was coininitted by force or threat of bodily injury; whether the child was incapable of consent

25 due to factors such as intoxication, sleep, or intellectual disability; any age disparity between the

26 child acid the alleged perpetrator; the child's cognitive, emotional, psychological, and social

27 maturity; any power iulbalance between the child and the alleged peipet~•ator; and the presence of

28 any coercive factors; (2) Sexual contact bet~~een a caregiver and a child for whom the caregiver

29 is responsible; and

30 (3) Se~tal contact between a child and any individual, not limited to a caregiver, by

31 verbal or written communication, except that a communication (a) that is reasonably uitended to

32 provide information and direction for a child's education and physical and emotional well-being;
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33 or (b) that is consensual, is between peers, and shall not involve coercion o
r exploitation, does

34 not constitute sexual abuse.
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Aa Act Relative to Driving Under the Influence of Toxic Vapol•s

S. 1941

Lead Sponsor: Senator Jason Lewis

Impetus

In Commonwealth v. Sousa, 88 Mass. App. Ct. 47 (2015), the defendant was drivi
ng a motor

vehicle while inhaling vapors fiom an aerosol container and subsequently found
 unconscious

behind the wheel. Despite the strong evidence in the case, the Appeals Court va
cated the

defendant's conviction since the substance contained in the aerosol can, difloua-o
ethane, did not

fall within the precisely defined language of the operating colder the influence s
tatute.

The current statutory language prohibits driving "while under the influence of 
intoxicating

liquor, or of marijuana, narcotic drugs, depressants or stimulant substances, all as 
defined in

section one of chapter ninety-four C, or the vapors of glue." G.L. c. 90, § 24(1)(
a)(1).

The contents of an aerosol canister do not fall within any of these categories.

Need

• Under G.L. c. 270, § 1 ~ a person can be charged for "huffing," that is the uitentiona
l

uihalation of toxic vaporous substances for the purpose of intoxication or euphor
ia.

• While a person may be prosecuted for inhaling toxic vapors, there is no criminal 
penalty

for driving while under the influence of such vapors (except for the vapors of gl
ue), and

for thereby placing themselves and others at risk on public roadways.

Legislative Fix

• Replaces "vapors of glue" iii the existing OUI statute, G.L. c. 90, § 24(1)(a)(1), wit
h

language encompassing any substance that has the property of releasing toxic va
pors.
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PRESENTED BY:

Jaso~a M. Lewis

To the Ho~~orable Senate a~zcl House of Repr•ese~atatn~es of the Co»~n~o~na~ealtlz of Massac)zzrsetts in General

Court assen~bled.~

The undersib ed legislators and/or citizens respectfully pefition for the adoption of the accompanying bill:

An Act relative to driving under the influence of to~c vapors.
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NAME: DISTRICT/ADDRESS:

.Iaso~2 M. Leia~is 'Fifth Middlesex:

Ma~•iarz T. Ryaiz, Middlesex District 1 S Co»znzofzla~ealth Avenue T~obut iz, MA
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SENATE DOCKET, NO. 644 FILED ON: 1/18/2017

~~I~TA`~E .. No. 1941

By Mr. Lewis, a petition (accompanied by bill, Senate, No. 1941) of Jason M. Lewis and Marian

T. Ryan, Middlesex District Attoi~uey for legislation relative to drivuig under the uifluence of

to~c vapors. Transportation.

~rje ~Ai~Y1~Yflii~ae~Ctrj of ~~~~aclju~e~t~

In the One Hundred and Ninefieth General Court

(2017-2018)

An Act relative to driving under the influence of toxic vapors.

Be it enacted by t11e Se~:ate arzd House of Represe»fatii~es i~a General Court assembled' m1d by the authority

of the same, as foT1o~~~s.•

1 SECTION 1. Item (1) of subsection (a) of subdivision (1) of section 24 of chapter 90 of

2 the General Laws, as appearing in the 2014 Official Edition, is hereby aniendedui line 8 by

3 deleting the words "the vapors of glue" and inserting in place thereof the following words:-

4 "while under the influence from smelling or inhaling the fumes of any substance having

5 the property of releasing to~c vapors, as defined in section 18 of chapter 270,"
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