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REPORT ON THE INQUEST INTO THE DEATH OF MICHAEL CONLON
IN NEWTON, MASSACHUSETTS ON JANUARY 5, 2021

X

On January 5, 2021, Michael Conlon {Conlon), age 23, was shot by Nemﬂon P@ce
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Officers Richard Benes and Francis Scaltreto at 18 Lincoln Street in Newton, h@ﬁachﬁetts, and
died as a result. The circumstances of his death are the subject.of this inquest%’”&lopﬁ' death
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. was the subject of a State Police investigation. His death was classified as an o%ﬂ’ﬁtv &Iice
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shooting. The Middlesex District Attorney, Marian T. Ryan, chose not to make a chargiﬁg
decision. On June 4, 2021, the District Attorney requested that the District Court, Newton
Division, c-onduct an inguest into the‘death under the provisions of G.L. c. 38, § 8. The Chief
Justice of the District Court, Hon. Paul C. Dawley, by order dated June 10, 2021, assigned Hon.

Jeanmarle Carroll (the court) for purposes of conducting an inquest.

An inquest is a quasi-judicial proceeding whose purpose Is to establish how a person
died or “when, wheré, and Ey what means” a person died and “all nﬁaterlal circumstances
attending the death, and the name...of any person whose unlawful act or negligence appears to
have contributed” to the death. G.L. c. 38, § 10. The statutory refe.rence to “negligence” does
not change the facus of an inquest, which is to determine if a crime has been committed. See
District Court Standards of Judicial Practice; Inquest Proceedings (1‘;3190) {“Standard”), Standard

4:01.
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The unique character of the inquest procedure focuses on the investigatory role of the
judge. Inquesté are not adversarial, and it is the judge who must control the procedure and
ensure that all relevant information is produced. There are no procedural rules of court

applicable to the conduct of inquests; the rules of criminal and civil procedure do not apply.

To conduct a thorough investigation and properly serve the lawful investigative purpose
of the inquest, the court permitted the presentation of some evidence that would not be
admissible in a criminal trial. In its findings, however, the court considered only evidence that it

determined to be substantially reliable. Following the guidance of Standard 4.00, the court
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applied a preponderance of the credible evidence standard, S
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The court was assisted by General Counsel Bethany Stevens from the Admiﬁtstra’gy,e Office
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- of the District Court and Lawrence Okstein, Assistant Clerk Magistrate of the N‘é@on.glstrlct
Court. The court conducted prefiminary hearmgs (by Zoom on the record) on Elgust%
September 13, October 6, and November 30, 2021, with Assistant District Attorney Christopher
M. Tarrant, who appeared for the Commonwealth; Attorney Kenneth H. Anderson, who
appeared for Members of the Newton Police Superior Officers Association, Attorney Alan
MacDonald who appeared for the Newton Police Association, inciuding Officers Richard Benes
and Francis Scaltreto, the identified targets of the inquest; and Attorney Kimberly West, who
appeared for the Conlon family. The purpose of these preliminary hearings was to discuss the
procedures to be folipwed at the inquest, any potential lésues, schedulihg, and arranging for a
view. All four attorneys participated in all inquést proceedings, were given access to view all

impounded materials, and allowed to question witnesses.




THE HEARING

In accordance with the statutory mandate, the court conducted a hearing to determine the
circumstances surrounding the death of Conlon and whether an unlawful act caused Conlon’s
death. The hearing cdmmehced on December 6, 2021, and continued for three additional days
over six weeks concluding on -January 27, 2022. The court heard frbm nilneteen witnesses and
fifty-five exhibits were admitted into evidence.! The court followed the procedures set forth in
G.L. c. 38, §§ 8 and 12, and in Kennedy v. Justices of District Court of Dukes County, 356 Mass.
367, 378 (1969). The court also utilized the Standards as a guide. Under the Kennedy

procedures, the public was excluded from the hearing. The family of Conlonzwere all permitted
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to attend the hearing. Witnesses were sequestered, Benes and Scaltreto wgkgprd?ént in court
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The court makes the following findings of fact based on the crediblE evidence it received

and inferences drawn therefrom:

The View

On Monday, December 6, 2021, the court conducted a view at 18 Lincoln Street, Newton,
Massachusetts. The purpose of the view was to assist the courtin understanding the evidence
to be presented. The building at 18 Lincoln Street is a multi-unit apartment complex above two

storefronts; Indulge! {16 Lincoln Street} and Walnut Food Shop (20 Lincoln Street). The

1 Officers Benes and Scaltreto did not testify at the hearing. They submitted recorded
interviews/transcripts which the Massachusetts State Police conducted on January 7, 2021.
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entrance to the apartments is between the two storefronts, Once inside, stairs lead up to the
apartments. Apartments #1 and #2 are located on the second floor of the buiiding. Apartments
#3 and #4 are on the third floor of the building. The hallways are extremely narrow —
thirty-three inches from thé banister to the wall = and there are small landings in front of

apartment doors.

The front entrances to apartments 3 and 4 are approximately 13 feet apart and located
at opposite ends of the third-floor haliway.? An entrance at the rear of 18 Lincoln Street ieads
to a very steep and narrow staircase that provides access to common areas and the rear

porches of apartments #3 and #4.

Testimony regarding events of January 5, 2021

§1 Ui T

On January S, 2021, Linda Gulman was working alone in her store, 1ndu__}=§e"',."1 at 1§ Lincoln
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Street, Newton Highlands, MA, Gulman was speaking on the phone with the P%tal Seuyice
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when Michael Conlon, a regular customer entered the store. Conlon lived above the sfbre and
would frequent the store weekly to purchase the same amounts of the same candy. He was
always respectful to Gulman and she never had a problem with him. On this day, he was
unmaskedland appeared rattled and unhinged. Gulman was preparing to tell him he needed to
put on a mask when she noticed what appeared to be a kitchen steak khife in his right hand, -
Holding the knife at his waist, he told Gulman he wanted her to come upstairs with him

because he wanted to show her and that “D” girl something, Gulman managed to disconnect

2 The frant entrance to unit four is nearest to Lincoln Street.




her phone call and somehow dial 911 leaving the line open while she continued to speak with
Conlon. Gulman told Conlon several times that he was scaring her and that she would not go
upstairs with him. Conlon continued to plead with her to come upstairs and taik to his third-
floor neighbor. Gulman persuaded him to leave the store saying she would meet him outside
after she locked the door. Gulman’s conversation with Conlon was captured on the 911

recording. Conlon noticed the police arriving and fled into his building at 18 Lincoln Street.

Casey Mu r'fagh, the resident of 18 Lincoin 5t unit #4, was working from home, when, at
1:45 p.m., she heard loud banging and screaming in the hallway outside her apartment. She

= .
peered out her front door and saw her downstairs neighbor, Michael ConlonPangir@on the
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door to unit #3, Danielle “Dani” Kaflon’s apartment. While banging on the docg__t_‘),’-ﬁon% was
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screaming and pleading for Dani asking if she was “in on this”. He was yelling hecwanted the
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FB! and repeatedly saying how he was looking for his father — his “real” father garﬁd hE was
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yelling about being in a simulation. Murtagh, who was aware Conlon had mental healt} issues,
had sometimes seen him disconnected or disassociated, but had never seen him acting this
way. Very quickly the police arrived. Conlon was threatening to kill himself and although she did

not see a knife, she repeatedly heard the police yelling at him to “put down the knife”.

From the window of her apartment, Murtagh saw Dani, standing in front of the'haiAr
salon where she worked. Murtagh calléd Dani on the phone and told her what was happening
and that Conlon was looking for her. Dani informed the police there was a back door to the |
‘building and offered to unlock it for them. She told them she knew that Conlon, her downstairs

neighbor, was looking for her and asked if she could talk to him. An officer on-scene said they




would look for her in about 10 minutes. Dani stayed on site for a bit but, due to the cold

weather, went back inside the hair salon. She never spoke to Conlon.

Murtagh heard the police coming up the back stairs. She opened the door and allowed
them access to her apartment. After providing them some information regarding the layout and

Conlon, she asked if she could leave,

Officer Zachary Raymond, a 20-year veteran of the department was the first Newton
Police officer on the scene. Raymond, was on patrol when at 1:45 pm he was dispatched to an

armed robbery at 16 Lincoin Street in Newton Highlands. Raymond was less than a minute
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away. Upon arrival, he saw a woman frantically waving to her left where he saw a arty, later
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known to him as Conlon, wearing a large green coat and holding a knife in hiszright hand.
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Raymond drew his firearm and repeatedly commanded Conlon to df0p the k@‘%‘Coﬁbn turned

' o &
and ran into the building at 18 Lincoln Street, Raymond, with Officer Alexandégg’ﬁinnﬁ closely
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behind him, followed Conlon into the building yelling to him to drop the knife.-li‘aymoﬁd
fbllowed Conlon up to the second floor while Conlon continued up to the third ficor. Conlon
stopped at the top of the stairs leading to the third floor. He was standing in front of apartment
3. He placed the knife to his throat and threatened to kill himself if the officers came any closer.

The officers stopped advancing and remained on the second-floor landing. An apartment door

to their left was open.

Conlon was agitated and yelled about being in a “simulation”. He banged aggressively
on the door to unit 3 yelling for Dani to “open the door and come out”. Conlon was screaming

that the Newton police were fake, that he wanted the FBI, and that he wanted to contact his
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father - his “real father”. At some point, Conlon picked up a fire extingu.isher and began
swinging it around, threatening to throw it at the officers.? Raymond, whao prior to becoming a
police officer had worked for the Department of Corrections and the Department of Mental
Health and was trained in de-escalation techniques, tried to calm Conlon and diffuse the
situation by engaging him a‘nd asking his name, offering to contact his father, and to get him

help.

Additional Newton Officers arrived on the scene to assist. Lt. Kenneth D’Angelo, Sgt.
Sean McLéan, Det. Carolyn Curry, Officers Andrew Spinney, Frances Scaltreto, Michael Gaudet,
Andrew Umina, and Captain Christopher Marzilli were all, at one time, on the second-floor

landing. The Northeastern Massachusetts Law Enforcement Council (NEMLAC) was contacted,
7
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and a negotiator requested.? Also on-site, although never requested to ed;#ﬁtheiuilding, was
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Sarah Eknaian, a social worker employed by the Newton Police Departmefﬁf} o
o
o U
Mclean brought into the building with him his less-than-lethal shot—cgg;gl, which is an
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orange shotgun that fires a bean bag and can hold five rounds.> McLean, with thtess-than-
lethal, and D’Angelo, holding a body bunker, situated themselves near Raymond on the second
floor at the foot of the stairs leading to the third floor. McLean kept the less-than-lethal

shotgun shielded from Conlon’s sight. Efforts to engage with Conlon and develop a rapport

3 The officers were concerned that Conlon might use the fire extinguished on them or charge
down the stairs at them with sufficient force to push them back and through a second-floor
window behind them. '

4 NEMLEC is a consortium of 63 police departments in Middlesex, Essex, and Suffolk County and
two County Sheriff's Departments. Members of NEMLEC share resources and personnel to
provide supplemental services and mutual aid when special circumstances arise. _

> Newton Sergeants assigned to patrol units carry these firearms and are specially trained in
their use. Training is updated annually.
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were made by several of the officers. Conlon, however, remained agitated, yelling and
screaming at the officers. Conlon began asking the time and, when police told him, he

responded that it was “fake time” and they only had minutes before he cut his own throat.

Marzilli exited the building where he approached Sgt. Glenn Chisholm and told him to
get his less-than-lethal shotgun and head to the rear entrance of 18 Lin;:o!n Street with
additional officers to secure thé back exit. Scaltreto joined Chisholm. Two troopers, who were
~ on the scene with tasers, were asked to assist. The group of officers entered through the rear
entrance of 18 Lincoln St. and headed up the steep and narrow rear staircase, which was dark,
to the third floor. There, through a peephole in a door at the top of the back stairs, Conlon was

observed with his hand to his throat, violently swinging a fire extinguisher, anﬁg screi[,ning.
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Marzilli came up the back stairs and joined the officers in apartment ﬁ@ghegshe
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observed Chisolm, holding his less-than-lethal shotgun, in the doorway of thégfrignt éntrance to
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the apartment. Scaltreto, an officer recognized by colleagues for his ability togé%escﬂ'ate
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. situation$ involving mental health crises, was in the hallway, a few feet away ?’?‘om C‘I;Tf’solm,
trying to engage with Conlon. He stood less than 13 feet from Conlon with nothing separating
them. The two State Troopers, Officer McSweeney, and Officer Benes were also present in the
apartmenf. Marzilli reassured the officers that they had plenty of time and that NEMLAC was on

their way and to try and keep Conlon talking and wait this out.

Marzilli left apartment #4 and went outside of the building where he encountered Capt.
Dennis Dowling, the incident commander, whom he upd_ated on the situation, He advised

Dowling that the incident involved an individual experiencing a mental health crisis and




informed him that NEMLAC was contacted. !t was agreed that time was on their side and that
they could “wait this out.” Dowling proceeded up to apartment #4, entering through the rear
entrance, Dowling could hear Conlon yelling and, at one point, he looked out the front door of

the apartment and saw Conlon wearing a green army coat with a knife to his throat.

Marzilli returned to apartment #4 carrying a box of less-than-lethal rounds. Dowling
and Marzilfi discussed next steps. It was agreed that, if needed, Chisholm would use his less-
than-lethal supported by the State Troopers with their tasers, Benes, with his lethal firearm,
would be the backup. Chisholm handed Dowling the Iess~than-ieth‘al to confirm that i't was fully
loaded. After checking the firearm, he handed it back to Chisholm and told him it was ready.
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Dowling left the apartment to join the officers on the second-floor landing aﬁﬁgequ“e‘s’ted
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Marzilli to remain on the third floor. o8 -
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Marzilli reviewed the strategy with the officers in the apartment and reﬁé’(ﬁl}ate rthe
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hope that NEMLAC would arrive making it unnecessary to implement. The troo%rs expyessed

concern that the tasers might be ineffective because of the heavy coat Conlon was wearing.
Scaltreto, who appeared to be making progress continued speaking with Conion and

attempting to de-escalate the situation.

Minutes after Dowling left for the second ficor, Scaltreto repeatedly yelled out that
Conlon had dropped the knife. Marzill immediately radioed this information to Dowling telling
him there was an opening to engage Conlon with the less-than-lethal. Dowling gave the go-
ahead to engage and Marzilli instructed Chisholm to “take the shot”. Chisholm, who was about

twelve feet away from Conlon, stepped through the threshold of the apartment and sought to




éim the less-than-lethal shotgun at Conlon’s center mass. Conlon was moving back and forth
and waving his arms; Chisholm qimed for his collar bone and fired. The shotgun did not

, -discharge.‘5 Chisholm attempted to clear the weapon but could not,” Conlon grabbed the knife
and ran at Chisholm. Officers repeatedly yelled, “drop the knife”. Conlon held the knife up to

- shoulder level in his right hand and started to bring it down in a stabbing motion towards
Chisholm. With the knife coming down just inches from Chisholm, Officers Scaltreto and Benes
discharged their firearms and one of the troopers deployed his taser. Conion fell in the hallway
in front of the apartment door. The knife was found by Conlon’s side and one of the officers

kicked it away. Marzifli, assisted by Raymond, began to render aid to Conlon as paramedics

entered the building. =
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An autopsy of Conlon was performed on January 6, 2021, by Dr. Christiﬁ%ta%ey, a
medical examiner for the Massachusetts Office of the Chief Medical Examlnelﬁﬁ‘ Stanley
testified that Conlon was six feet, two inches tall and weighed two hundred flﬂl—sevm pounds.
Dr, Stanley testified to the detection of methamphetamine, lorazepam, gabapentln,
hydroxyzine, pseudoephedrine, and prescribed amphetamine, alprazolam, buprenorphine,

chiorcyclizine, and quetiapine metabolite in femoral blood collected at autopsy.® Dr. Stanley

5 Frooper Christian Howell observed something fall out of the less-than-lethal firearm when
Chisholm attempted to fire it.
7 Newton Police Departments’ inspection documents from July 2020 - February 2021 revealed
that the less-than-lethal shotgun chambered and ejected rounds properly. Range personnel did
not test fire the shotgun during these inspections. Lt. David Cahill of the State Police Firearms
Identification Section tested the less-than-lethal on December 29, 2021, and it fired on each

' pull of the trigger, Its faifure on lanuary 5, 2021, may have been the result of operator error,
bad ammunition, and/or a weapon'’s jam.
8 Dr. Stanley testified that the only illicit drug detected was methamphetamine, also known as
crystal meth and that the level detected, 500 nanograms/ml, was very high. In her experience,
she would typically see levels under 100 nanograms/ml. '
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testified that Conlon’s death was the result of multiple gunshot wounds, and that the manner

of death was a homicide at the hands of another as Conlon had been shot by police.

Use of Force Expert Testimony

Charles M. DiChiara (DiChiara), a member of NEMLEC, has been with the Waltham Police
Department for 25 years and has been a police officer for 33 years. He has an extensive record
of training and instructing and is a qualified expert in use of force by police officers. He testified
as an expert on this case without offering an opinion on the particular facts or circumstances of
Conlon’s death. His testimony was consistent with the Newton Police Department Use of Force

Policy (Policy) dated 6/15/20 (exhibit 18). The purpose of that Policy is to estabfish uniform

guidelines for the lawful use of force by officers when necessary. Use of force is defined as the -

amount of force required by police to compel compliance from an Unwlllirﬁindiv&ual. The

- [
policy defines levels of force available and provides officers with a use of fg}g:?: mg}_gel that
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describes possible responses to different situations. 5T
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DiChiara’s testimony focused on the use of lethal force. An officer may_;e Ieﬂﬂl force to
defend themseif or another if the officer has reasonable ground to believe@”ﬂ af\yally
believes, that he or she Is in imminent danger.of death or serious bodily |n1u1'y Dlu}fnara
highlighted that all officers within the Commonwealth of Massachusetts are trained under the
“Totality Triangle” and are taught to respond to both the “risk assessment” of the arena they

are operating in, as well as to respond to the “subject’s actions.”

Some of DiChiara’s more pertinent testimony follows:

1. Police are trained to aim for center mass {chest/torso) because It is easier to hit the
target. The police are not trained to aim for limbs because it is easier to miss and more
likely they may hit a bystander.

2. Abullet proof vest is ineffective against edged weapons. A stab or puncture with a knife

will penetrate a tactical vest.
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3. The 2i-foot rule applies to a subject with edged weapons and an officer with a holstered

firearm, A person within 21 feet who possesses knives would be able to attack a police

officer with a knife before the police officer would have time to draw his gun. Such a

close distance would put the situation in a lethal arena.

4, Ataser is an electric charge weapon that is intended to incapacitate a subject without

using deadly force. It can be used at a distance with prongs and wires. A taser may be

_ineffective due to a subject’s indifference to pain, clothing, muscle mass or a barrier.

5. Less-than-iethal shotguns may help to incapacitate a person. It can be effective to gain

compliance of a person. It is necessary to have lethal coverage when using a nonlethal

bean bag.

6. In a lethal situation where a person is resisting, even though they g‘ p

S
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ongoing nature of the event would make the use of less than |ethan’t

7. Officers are trained to shoot to stop. 4

8. A shooting may be justified, but bad tactics may have caused it. =+

Legal Conclusions

Hife, the

asonable.

Michael Conlon died of multiple gunshot wounds sustained at 18 Lincoln Street,

Newton, Massachusetts on January 5, 2021, Scaltreto and Benes each discharged their firearms

multiple times. The firearm of Benes was matched to fatal injuries sustained by Conlon. The on-

scene commander Captain Dowling issued the order to abandon efforts at de-escalation and

engage Conlon with the less-than-lethal, an effort that was unsuccessful and resulted in
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Conlon’s death. The circumstances of the shooting were the subject of State Police and Newton

Police investigations.

The goal of this inquest was to determine if the fatal §hooting of Conlon was the result
of an unlawful act or legally justified. Specifically, whether the actions qf Officer Scaltreto,
Officer Benes, or Captain Dowling, given all the circumstances confronting them at the scene,
might constitute a criminal act in light of the applicable case [aw on the use of force by law

enforcement.

it is not the purpose of the inquest to resolve or facilitate a determination of civil
negligence or a civil suit for monetary damages.’ The court makes no recommendations as to

possible prosecution. Ultimately, the decision whether to prosecute lies exflusively with the
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Middiesex County District Attorney (Standard 5:00). The District Attorney Hay mg_ke an
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independent decision to initiate a criminal prosecution by way of grand juﬁéﬁdicﬁnent or
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To be a lawful or justified use of deadly force, the actions of the o%picer n?tist be
objectively reasonable, given all the circumstances confronting the officer at the scene. As the
United States Supreme Court has observed, “the reasonableness of a particular use of force
must be judged from the perspective of a reasonable officer on the scene, rather than with the
20/20 visién of hindsight. The calculus of reasonableness must embody allowance for the fact

"~ that police officers are often forced to make split-second judgments — in circumstances that are

*The inqguest and report should not address the issue of civil negligence per se.
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tense, uncertain, and rapidly evolving - about the amount of force that Is necessary in a

particular situation.” Graham v. Connor, 490 U.S. 386, 396-397 (1989).

Had the police waited for NEMLAC and a trained negotiator or had the less than lethal
deployed properly Conlon might be allve. However, the actions of Benes/Scaltreto and the

tactical decision-making of Dowling cannot be judged with 20/20 hindsight.

Applying the credible evidence to the applicable case law pertaining to the use of deadly
force in defense of oneself or others, the court finds that the decision of Dowling to authorize
officers to engage with the less-than-lethal shotgun was objectively reasonable within the

meaning of Graham v. Connor. When Officers Benes and Scaltreto fired thelzweapons, any
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reasonable law enforcement officer in the same position would reasonably bfgllgve%at he and
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killed. At that moment no reasonable alternative existed, except for the use of féadlyforce.
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The court does not find that the actions of any of the Newton officers o?super\iisory
responsibilities make them criminally responsible for the tragic death of Conlon or that they are

otherwise criminally responsible.

The above constitutes the court’s report. The report and a copy will be forwarded to the
Clerk-Magistrate of the Newton District Court, who is to transmit the official report and
transcript to the Clerk-Magistrate of the Woburn Superior Court for filing upon receipt of the

official transcript. A copy of the report and transcript shali be maintained at the Newton District
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Court. .

/s/ Jeanmarie Carroll
Jeanmarie Carroll, Justice

Dated: March 14, 2022
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